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l. BACKGROUND AND SUMVARY

Def endant Gary Lee Sanpson is charged with two counts of
carjacking resulting in death in violation of 18 U . S.C. 82119(3).
The Attorney Ceneral has filed a notice of his intention to seek
the death penalty.

Sanpson has noved to di sm ss the death penalty charges agai nst
hi m and al so chal |l enges the governnment's right to present certain
evi dence in support of them Although Sanpson raises at |east one
serious issue, each of his thirteen clainms is either wthout nerit
or not ripe for resolution. Therefore, his notions to dismss the
death penalty charges and for certain other relief are being
deni ed.

The fundanmental facts of this case are not in dispute. On July
23, 2001, Sanpson, a 41l-year old white male who was wanted for
commtting a series of bank robberies in North Carolina, called the
Boston O fice of the Federal Bureau of Investigation (the "FBI") to
ask that the FBlI arrest him The call was received by WIIliam

Anderson, an FBI enployee. Although Sanpson reportedly waited in



Abi ngt on, Massachusetts for the FBI to arrive, he was not arrested.
Ander son had di sconnected Sanpson's call and did not report it to
anyone.

On July 24, 2001, Phillip Md oskey, a 69-year old white
retiree, pi cked up Sanmpson, who was hitchhiking. Sanpson
subsequent |y nurdered McCl oskey and attenpted to steal his car.

On July 27, 2001, Sanpson was hitchhi ki ng again. He was pi cked
up by Jonathan Rizzo, a white college student. Sanpson nurdered
Ri zzo and stol e his autonobile.

On July 30, 2001, Sanpson encountered Robert Whitney in New
Hanpshi re. Sanpson nurdered Wi tney and took his autonobile.

On July 31, 2001, WIliam Gegory picked up Sanpson who was
hi tchhi king in Vernmont. Sanpson pulled a knife and ordered G egory
to drive down a dirt road. Gegory, however, junped out of his
aut onobi | e, whi ch Sanpson drove away. Gregory reported that his car
had been stolen. Shortly thereafter, Sanpson called 911 to
surrender.

Sanpson was arrested by the Vernont State Police and quickly
confessed his crimes, including the nurders of MU oskey, Rizzo,
and Wiitney. He also said that he had sought to surrender to the
FBI before commtting those nurders.

I n August 2001, Sanpson was charged by the Commonweal th of
Massachusetts for the nurders of McC oskey and Rizzo. In 1972, the

United States Suprenme Court declared the nation's death penalty



statutes unconstitutional because, as they were witten and
operated, they resulted in the arbitrary and capricious inposition

of the ultinmate sanction. See Furman v. Georgia, 408 U S. 238

(1972). By 1976, Ceorgia had enacted a new statute, which limted
and directed the exercise of a jury's discretion to deci de whet her
to sentence a defendant to death, that was found to be

constitutional. See Gregg v. Georgia, 428 U. S. 153 (1976). Today,

thirty-eight states have laws providing for the death penalty.
However, Massachusetts has since 1972 repeatedly declined to enact
| egislation that would reinstitute death as a penalty for nurder or
any other crine. Sanpson was willing to plead guilty to the nurder
charges against himand to accept the maxi num sentence permtted
under Massachusetts law—life in prison w thout parole.

However, on Cctober 24, 2001, Sanpson was also indicted in
this federal case, which could result in his execution under the
Federal Death Penalty Act of 1994, 18 U. S.C. 83591, et seq. (the
"FDPA"). Following the Furman decision in 1972, there was not a
constitutionally valid federal death penalty statute. In 1988, the
federal death penalty was instituted for certain drug of fenses. See
21 U.S.C. 8848(e). In 1994, the FDPA extended the federal death
penalty to nore than fifty additional crinmes, including carjacking
resulting in death, but not to nurder, which is not al one a federal
of fense. While nurder is, of course, a horrible crime, it has not

historically been a federal crinme. Prior to the FDPA, if Sanpson



had murdered MC oskey and Ri zzo in Massachusetts, he would not
have been subject to the death penalty. He now faces the
possibility of execution because he also stole, or attenpted to
steal, their autonobiles.?

The Massachusetts charges agai nst Sanpson were dismssed in
deference to this federal prosecution. Sanpson offered to plead
guilty and accept a federal sentence of life in prison wthout the
possibility of parole. The Departnent of Justice did not accept
this offer. Rather, on Novenber 19, 2002, the Attorney GCenera
filed a notice of intent to seek the death penalty in this case.

The court has previously rejected both Sanpson's cl ai mthat

the Suprene Court's 2002 decisionin Ring v. Arizona, 536 U S. 584

(2002), renders the FDPA unconstitutional, and his related claim

that he has a right to plead guilty and be sentenced to life in

prison without parole. See United States v. Sanpson, 245 F. Supp.
2d 327 (D. Mass. 2003). Sanpson subsequently filed a notion to
dism ss the death penalty charges against him alleging that the
FDPA violates the Eighth Amendnent, which prohibits cruel and
unusual punishnment, for a series of related reasons. He also

attacks sone of the factors and evidence on which the governnent

!Sanpson is not in this case charged with any crine
commtted in New Hanpshire that involved the \Witney nurder
because there is not venue for any such offense in the D strict
of Massachusetts. If Sanpson pleads or is found guilty of either
charge in this case, the jury will be permtted to consider the
nmur der of Whitney in decidi ng whet her Sanpson shoul d be executed
for the crimes he conmtted in Massachusetts.
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intends to rely in its effort to persuade the jury that Sanpson
should be executed. See S8lIIlI, infra. Sonme, but not all, of
Sanpson's clains are now ripe for resolution. See 8V, infra.

The court has received volum nous briefs fromthe parties. A
heari ng on the pending notions was held on June 11 and 16, 2003.
For the reasons described in detail in this Menorandum the court
i's now deciding Sanpson's primary clains as foll ows.

Only the Suprene Court can reverse its prior decisions that
the death penalty is not inherently cruel and unusual punishment.
See 8VI, infra. Sanpson has not proven his claim that the FDPA
results in death sentences that are arbitrary and capricious
because of alleged regional and racial disparities. See 8VIII,
infra.? Sanpson's clains that the FDPA i s unconstitutional because
it does not mandate the use of the Federal Rules of Evidence at the
sentencing phase of a capital case and does not provide for
adequat e appellate review are not ripe for resolution. See 88l X,

Xl, infra. Sanpson is not correct in his contentions that the FDPA

2As described in 8VIll, infra, the traditional regiona
di sparities in seeking the federal death penalty nmay reasonably,
rather than irrationally, reflect, in part, deeply-held differences
of opinion concerning the propriety of the ultinmte sanction in
different states and regions. Until June 2001, the Departnent of
Justice’ s stated policies respected those differences and did not
permt the fact that a state’s |law did not provide for the death
penalty to alone create the substantial interest in federa
prosecution necessary to pronpt the initiation of a federal capita
case. In June 2001, the Departnent of Justice' s policies
concerning capital cases were anended. It appears that the fact
that a state’s | aws do not authorize capital punishnment nmay now
al one be deened sufficient to justify a federal death penalty
prosecuti on.



does not authorize a sentencing jury to consider unadjudicated
crim nal conduct and that doing so would constitute an
i nperm ssible delegation of legislative power to the executive
branch. See 88XII.C, XI|.B, infra.

Sanpson's notion to dism ss does present a serious question
concerning whether the FDPA is unconstitutional because of the
nmount i ng evi dence that innocent individuals have been sentenced to
death, and undoubtedly executed, nore often than previously
understood. See 8VII, infra. However, the court finds that Sanpson
has not denonstrated that the FDPA is now unconstitutional for this
reason.

As the Suprene Court has repeatedly reiterated, whether a
penal ty constitutes cruel and unusual punishnent is not determ ned
by the standards of the eighteenth century when the Eighth
Amendnent was adopted. Rather, the Eighth Arendnent nust draw its
meaning from "'the evolving standards of decency that mark the

progress of a maturing society.'" Atkins v. Virginia, 536 U S. 304,

311-12 (2002) (quoting Trop v. Dulles, 356 U S 86, 101 (1958)

(plurality opinion)). It is, therefore, the duty of the courts to
reconsider periodically whether the death penalty offends
contenporary standards of decency. See 8V, infra.

In doing so, a court nust focus on objective indicia of
contenporary attitudes to the maxi numextent possible. Atkins, 536

U S at 311. Legislation, enacted by el ected representatives, is a



primary form of such objective evidence. However, the fact that a
statute, or many statutes, authorize the death penalty is not the
end of the inquiry. As the Suprene Court has witten:

"Judi cial reviewby definition, ofteninvolves a conflict

bet ween judicial and | egi sl ative judgnent as to what the

Constitution nmeans or requires. In this respect, Eighth

Amendnent cases conme to [the courts] in no different

posture. . . . [T]he Arendnent inposes sone obligations

on the judiciary to judge the constitutionality of

puni shment and [] there are punishnments that the

Amendnent woul d bar whether |egislatively approved or

not."

G eqgqg, 428 U.S. at 174 (quoting Furman, 408 U S. at 313-14 (Wite,
J., concurring)).

Jury verdicts are also significant and reliable evidence of
contenporary val ues. |Indeed, "one of the nost inportant functions
any jury can performin making . . . a selection [between |ife and
death] is to maintain alink between cormmunity val ues and t he penal
system—a | ink without which the determ nation of puni shment woul d
hardly reflect 'the evolving standards of decency that mark the

progress of a maturing society.'" Wtherspoon v. Illinois, 391 U S.

510, 519 n.15 (1968) (quoting Trop, 356 U.S. at 101 (plurality
opi nion)).

I n deciding the current neaning of the Ei ghth Amendnent, the
Suprene Court has also recently considered polling data, and the
practices of England and other Wstern European countries that
share our nation's traditions. This court has considered all of

t hese objective factors in the instant case, giving the greatest



weight to legislation and jury verdicts.
Contrary to the governnent's contention, and the decision of

the Second GCircuit in United States v. Quinones, 313 F. 3d 49 (2d

Cr. 2002), reh'g denied, 317 F.3d 86 (2d Cr. 2003), the Suprene

Court has never decided whether the risk of executing innocent
i ndividuals renders the death penalty unconstitutional. See 8VII,
infra. Al though Sanpson does not claimto be i nnocent, he does have
standing to assert that the FDPA is unconstitutional for this
reason.® Whether he has a right not to be executed pursuant to an
unconstitutional statute is a question that inplicates a debate
that is ragi ng anong Justices of the Suprene Court and i n academ a.
Thi s questi on need not be resolved in this case because Sanpson has
not proven that the FDPA is unconstitutional as a result of the
ri sk of executing i nnocent individuals. He has, however, persuaded
the court that this is a serious question, that future devel opnents
could strengthen this argunent, and that courts will have a duty to
monitor carefully future legislation and jury verdicts concerning
the death penalty in deciding what is likely to be the constantly
recurring question of whether the risk of executing innocent

individuals renders the death penalty generally, or the FDPA

*Because he has acknow edged that he nurdered MO oskey and
Rizzo (and Wiitney as well), Sanpson is not a synpathetic
proponent of the proposition that the FDPA will result in the
execution of innocent individuals. However, the court nust decide
i ssues properly presented and ripe for resol ution based on
neutral principles, without regard to Sanpson's particul ar
ci rcunst ances.



particularly, unconstitutional. See 8VII, infra.
More specifically, in 1993, a majority of the Justices of the
Suprene Court stated that the execution of an i nnocent person woul d

violate the Constitution. See Herrera v. Collins, 506 U'S. 390

(1993). This court agrees.

The risk of executing the innocent has | ong been recognized.
However, in the past decade substantial evidence has energed to
denonstrate that innocent individuals are sentenced to death, and
undoubt edl y executed, much nore often than previously understood.
In that period, DNA testing has established the actual innocence of
at least a dozen inmates who had been sentenced to death. These
devel opnents have pronpted the reinvestigation of many other
capital cases, resulting in the release of nore than 100 i nnocent
i ndi viduals fromthe nation's death rows.

In deciding in 2002 that it is no longer constitutional to

execute the nmentally retarded, the Suprene Court wote that "we
cannot ignore the fact that in recent years a disturbing nunber of
i nmat es on death row have been exonerated." Atkins, 536 U S. at 320
n.25. The governnent correctly asserts that the Suprene Court was
addressi ng convictions obtained in state courts, rather than under
the FDPA. The governnent contends that simlar errors could not
occur in federal courts.

The governnent's confidence that the FDPA w il never lead to

t he execution of innocent individuals is not shared by the only



federal judge to have conducted the trial of an FDPA case in
Massachusetts. Judge M chael Ponsor presided in the trial of
Kristen Glbert, a nurse convicted of nurdering four of her
patients and attenpting to nurder three others. After the jury's
2001 verdict decided that she should be sentenced to life in
prison, Judge Ponsor wote that "[t] he experience |eft me with one
unavoi dabl e conclusion: that a legal regine relying on the death
penalty will inevitably execute innocent people — not too often

one hopes, but undoubtedly sonetines.” Appendix ("A-")-90, M chael

Ponsor, "Life, Death, and Uncertainty," Boston d obe, July 8, 2001

at D2.

There are conpelling reasons to believe that Judge Ponsor's
prediction is prophetic. Federal judges, |like state judges, are
human and, therefore, fallible. Jurors in federal cases are
essentially the same citizens who serve as jurors in state cases.
In addition, many federal cases, including this one, result from
i nvestigations conducted primarily, if not exclusively, by state
and | ocal | aw enforcenent.

The instant case illustrates the potential for serious
inperfections in a federal capital case. Since Sanpson surrendered,
hi s counsel has proclainmed that he would rely heavily on Sanpson's
tel ephone call to the FBI as a mtigating factor in the effort to
persuade a jury not to sentence Sanpson to death. Anderson, anong

others, was pronptly questioned by the FBI and later by the
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Depart ment of Justice Inspector CGeneral concerning Sanpson's claim
that he had called the FBI. Anderson repeatedly denied receiving
the call, including in a sworn interview and affidavit given on
Cct ober 30, 2001. In Decenber 2001, Anderson acknow edged that he
recei ved Sanpson's call after being infornmed that he had failed a
pol ygraph exam nation concerning it. If Anderson's perjury had not
been discovered, a jury in this case would have been deprived of
evi dence that m ght detern ne whether Sanpson lives or dies.*

| mportant errors are, however, not always identified prior to
deat h sentences being inposed, at tines because of m sconduct by
state and federal investigators. It is now clear that in 1967
Joseph Salvati and several other individuals were wunfairly
convicted because the FBI had wthheld information that its
i nformants, rather than the defendants, had nurdered Edward Deegan,
and had allowed its informants to testify falsely against the
i nnocent nen. Several of the defendants, including Peter Linone,
were sentenced to death. While those death sentences were reduced

tolife in prison followng the invalidation of the death penalty

“‘Ander son was prosecuted for nmaking false statenents to
federal officials, but not for perjury. The governnent initially
represented that Anderson had not been sworn before being
interviewed in October 2001. After the court pointed out that the
interview report stated that Anderson had been adm ni stered an
oat h, the governnent acknow edged that its assertion that
Ander son had not been sworn was incorrect. Although the
government recommended a probationary sentence, this court
sentenced Anderson to prison, in part because his perjury had the
potential to deprive a jury of information that nmay be materi al
to whet her Sanpson will be executed. See United States v.
Anderson, 260 F. Supp. 2d 310, 315-16 (D. Mass. 2003).

11



by Furman, two of the wongfully convicted nen died in prison

Sal vati, who was originally sentenced to life in prison, received
a commutation and was released in 1997. Linone was released in
2001, after his wongful conviction had been denonstrated. See

United States v. Flemm , 195 F. Supp. 2d 243, 251 (D. Mass. 2001).

The del i berate m sconduct by federal investigators that was so
belatedly revealed wth regard to the Deegan nurder is neither
ancient history nor unique to Boston. Daniel Bright was, in 1996,
convicted of nurder by the state of Louisiana and sentenced to
deat h. Several nonths ago, a federal judge found that the FBI had
evi dence that another person had clainmed to have commtted the
murder, but the FBI violated the governnment's constitutional duty
to disclose that evidence to Bright before his trial, and later

lied to the federal judge about its existence. See Bright V.

Ashcroft, 259 F. Supp. 2d 494 (E.D. La. 2003) and 259 F. Supp. 2d
502 (E.D. La. 2003).

The governnent m sconduct concerning Salvati and Bright are
not isolated occurrences. A recent study of capital cases from
1973 to 1995 reported that one of the two nobst common errors
pronpting the reversal of state convictions in which the defendant
was sentenced to death was the inproper failure of police or
prosecutors to disclose "inportant evidence that the defendant was
i nnocent or did not deserve to die." James S. Liebman, et al., A

Broken System FError Rates in Capital Cases, 1973-1995 at ii

12



(2000). As indicated earlier, the performance of state and | ocal
police is inportant to the operation of the FDPA because nmany
cases, including this one, have initially been investigated by them
and |ater brought in federal court, at tines in an effort to
achieve a death sentence that is not avail able under state |aw.
Serious errors appear to be common in capital cases. After
anal yzi ng nore than 4500 appeal s of capital cases, the sanme study
found that "the overall rate of prejudicial error in the Amrerican
capital punishnent system was 68%" 1d. at 1 (enphasis in
original). As the authors later wote:
For cases whose out cones are known, an astoni shi ng 82% of
retried death row inmates turned out not to deserve the
death penalty; 7%were not guilty. The process took ni ne
years on average. Put sinply, nost death verdicts are too

flawed to carry out, and nost flawed ones are scrapped
for good. One in 20 death rowinmates is |ater found not

guilty.

A- 284, Janes Liebman, et al., "Technical Errors Can Kill," Nat'l
L.J., Sept. 4, 2000, at Al6.

In viewof the foregoing, this court agrees with Judge Ponsor,
anong ot hers, that the FDPA, |ike the state death penalty statutes,
will inevitably result in the execution of innocent people. Since
a mpjority of the Suprene Court stated in 1993 that the execution
of an innocent person would be unconstitutional, the critica
question is how many of those who will be executed must be i nnocent
to of fend contenporary standards of decency and, therefore, render

t he FDPA unconstituti onal .
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The government contends that where, as here, a defendant
claims that a statute is wunconstitutional on its face "the
chal | enger nust establish that no set of circunstances exi sts under

which the Act would be valid." United States v. Sal erno, 481 U.S.

739, 745 (1987). However, "[t]o the extent[the Suprene Court has]
consistently articul ated a cl ear standard for facial challenges, it
is not the Salerno formul ation, which has never been the decisive
factor in any decision of [the Suprene] Court, including Salerno

itself . . . ." City of Chicago v. Mrales, 527 U S. 41, 55 n.22

(1999) (plurality opinion).

Nor does the quoted dicta fromSal erno provide the proper test
for deciding Sanpson's Eighth Amendnent claim that the risk of
executing the innocent renders the FDPA unconstitutional. That
standard woul d require that the statute be upheld unless it would
be unconstitutional as applied to everyone. Thus, under the Sal erno
dicta the FDPA woul d be constitutional if 99 times out of 100 it
resulted in the execution of an innocent individual because there
woul d be one case in which a guilty person would be executed
However, a statute that resulted in the execution of actually
innocent individuals in 99% of all cases undoubtedly would be
deened to inpose cruel and unusual puni shnent.

The Suprene Court has held that a statute regul ati ng abortion
was subject to a facial challenge and unconstitutional if "in a

|arge fraction of the cases in which [it] is relevant, it wll
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operate as a substantial obstacle to a woman's choi ce to undergo an

abortion." Planned Parenthood v. Casey, 505 U. S. 833, 895 (1992).

In Casey, the statutory requirenment that a husband be notified
before his wife had an abortion actually inpacted about 1% of the
wonen who seek abortions. [1d. at 894-95. Nevertheless, the
requi renent was decl ared unconstitutional onits face. 1d. at 898.

Simlarly, in the instant case the proper question for the
pur pose of Ei ghth Arendnent analysis is, as indicated earlier, how
| arge a fraction of FDPA prosecutions nust result in the execution
of innocent individuals for the statute to offend contenporary
standards of decency and, therefore, violate the Ei ghth Anendnent.
Answering this question inplicates fundanental principl es
concerning the relative roles in our denocracy of citizens, the
representatives they elect to make I aws, the officials responsible
for executing them and the courts.

As described earlier, <courts are required to discern
contenporary standards of decency from objective factors to the
maxi mum possi bl e extent. Those factors denonstrate the foll ow ng.
In 1791, the concept of "cruel and unusual puni shnment™ i ncor porated
in the Ei ghth Amendnent was i nported fromEnglish |law. Engl and and
ot her nations that share our heritage have now abolished capita
puni shnent .

Recent opinion polls show that 73% of Americans believe that

our nation's death penalty statutes have resulted in the execution
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of an innocent person in the past five years. Nevertheless, 74%
say they support the death penalty. However, only a slight majority
(53%9 prefer it to life in prison wthout parole (44% for
convi cted nurderers.

The decisions of juries in recent FDPA cases indicate that
there is a definite disparity between the attitudes of Americans
toward t he death penalty in general and their willingness to i npose
it in particular cases. In sixteen of the |ast seventeen penalty
phase verdicts returned by juries in FDPA cases the defendant was
not sentenced to death. In fifteen of those sixteen cases the
def endant had been convicted of a federal crine involving nurder.
Therefore, juries have recently been regularly di sagreeing with t he
Attorney Ceneral's contention that the death penalty is justified
in the nost egregious federal cases involving nurder.

The difficulty that citizens as jurors have had in inposing
the death penalty in federal cases has not, however, been
mani fested in legislative reform After determ ning that seventeen
peopl e who had been sentenced to death in Illinois were actually
i nnocent, in January 2003 the Governor of Illinois commuted the
sentences of everyone |left on that state's death row to life in
prison. However, thirty-eight states and the federal governnent
still have statutes providing for the death penalty. Neither the
federal governnment nor any state has recently repealed a death

penalty statute. Perhaps this is because of what the Suprene Court
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has characterized as "the well-known fact that anticrine
legislation is far nore popular than legislation providing
protections for persons guilty of violent crine." Atkins, 536 U. S.
at 315. Perhaps it is because citizens as voters are not westling
with the risk of executing the innocent, or indeed the inplications
of executing the guilty, as citizens as jurors nust.

I n any event, the Suprenme Court has expl ai ned that |egislation
is "the clearest and nost reliable objective evidence of
contenporary values." 1d. at 312. When the Suprene Court decided in
2002 that it is no longer permssible to execute the retarded, it
relied largely on the facts that after the Court had found the
practice constitutional in 1988: many states enacted |egislation
exenpting the retarded fromexecution; the direction of change was
consistent; even states that continued to have statutes which
aut hori zed the execution of the retarded were not doing so; and
only five retarded individuals had been executed in the past

thirteen years. See Atkins, supra.

In Atkins the Suprenme Court essentially held that because
Virginia diverged fromthe substantial consensus that had energed
inlegislation, decisions of prosecutors, and jury verdicts i n many
other states, it was arbitrary and caprici ous and, therefore, cruel
and unusual for a retarded person in Virginia to face execution
when a simlarly situated individual in another jurisdiction would

not. If the evolution of events concerning the general inposition
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of the death penalty parallels the devel opnents described in Atkins
concerning the execution of the retarded, the day may cone when
courts properly can and should declare the ultinate sanction to be
unconstitutional in all cases.

However, that day has not conme yet. There is not now
sufficient objective evidence to establish that the death penalty
of fends contenporary standards of decency to permt a court to end

political debate and denocratic decisionnmaking concerning its

propriety.
Neverthel ess, "the CCause forbidding 'cruel and unusual'’
puni shnments . . . 'may acquire neaning as public opinion becones

enl i ghtened by a humane justice.'" Gregg, 428 U S. at 171 (quoting

Weens v. United States, 217 U S. 349, 378 (1910)). Judges seek to

adm ni ster hunmane justice. Judicial decisions are part of a
colloquy with citizens and those they el ect to make and execute our
| aws. Those deci si ons have the potential to influence contenporary
standards of decency and, therefore, the current nmeaning of the
Ei ght h Arendnent .

While this court does not find that the risk of executing the
i nnocent now renders the FDPA wunconstitutional, the record
regarding this i ssue rai ses profound questi ons. Those questions are
not hypothetical. Rather, as denonstrated by the experiences of
Salvati and Bright, anong others, those questions are real and

recurring.
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Error is, of course, possible in any crimnal case. While our
system prom ses everyone a fair trial, it does not pretend to
perform perfectly. However, as the Suprene Court has repeatedly
reiterated, "[t]he penalty of death differs fromall other forns of
crim nal punishnment not in degree but in kind. It isunique inits
total irrevocabality."” Furman, 408 U S at 306 (Stewart, J.,

concurring);® see also Ring, 536 US. at 605-06; Harnelin v.

M chigan, 501 U S. 957, 994 (1991); Gardner v. Florida, 430 U S.

349, 357 (1977) (Stevens, J.) (plurality opinion). Anmong ot her
things, an execution elimnates the opportunity to end any
i njustice, even belatedly. Thus, this court will strive to provide
t he governnent and Sanpson as fair a trial as possible.

In a capital case, however, our nation ultinmately expresses
its faith in denocracy by relying on jurors, who represent the
community, to decide the npst just sentence. There has been only
one FDPA case in which the federal death penalty has been inposed
in a state--Mchigan--that does not itself have the death penalty.
Sanpson's trial wll determne whether this case wll be the
second.

1. THE FEDERAL DEATH PENALTY ACT

The pending notions challenge the constitutionality of the

SJustice Stewart also wote that the death penalty: "is unique
inits rejection of rehabilitation of the convict as a basic
purpose of crimnal justice. And it is unique, finally, inits
absol ute renunciation of all that is enbodied in our concept of
humanity." Furman, 408 U. S. at 306 (Stewart, J., concurring).
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FDPA and, if it is lawful, the admssibility of certain evidence
under it. The FDPA was enacted in 1994 as an effort to establish a
constitutional death penalty for nore than fifty federal crines,
i ncluding the carjacking charges in this case.

In order to invoke the FDPA, the governnent nust give the
def endant notice of its intent to seek the death penalty. See 18
U S. C 83593(a). The ultimate decision whether to seek the death
penalty is not vested in the various United States Attorneys.
Rat her, the Attorney General of the United States deci des whet her
to seek the death penalty in every case in which a defendant is
charged with a federal crine for which death is a possible
puni shment. The Departnent of Justice has described the process as
fol |l ows:

On January 27, 1995, the Departnent adopted the policy

still in effect today — commonly known as the death

penal ty "protocol"” — under which United States Attorneys

are required to submt for review all cases in which a

defendant is charged with a capital-eligible offense,

regardl ess whether the United States Attorney actually

desires to seek the death penalty in that case. The

United States Attorneys' submssions are initially

considered by a commttee of senior Departnent attorneys

in Washington, D.C. known as the Attorney General's

Review Committee on Capital Cases (Review Conmttee),

whi ch makes an i ndependent recommendati on to t he Attorney

CGeneral .

US Dep't of Justice, The Federal Death Penalty System A

Statistical Survey (1988-2000) 5 (2000) (the "DQJ Study");® see

6Thi s study was subnitted by the defendant as a "speci al
appendi x" in support of his pre-trial notions.
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also United States Attorneys' Manual ("USAM'), Capital Crinmes 89-
10. 000.

| f the governnent decides to seek the death penalty, the FDPA
bi furcates the trial into two phases, a guilt phase and a penalty
phase. The penalty phase occurs only if the defendant is found
guilty of a capital offense. In the context of this case, the
government nust prove during the guilt phase, beyond a reasonabl e
doubt, that the defendant commtted at |east one carjacking or

attenpted carjacking resulting in death within the neaning of 18

US C 8§2119(3). |f the governnment proves either of the two
capital charges, a penalty phase of the jury trial wll be
required.

There are two distinct issues before the jury during the
penalty phase. The first is whether the defendant is eligible for
the death penalty. If so, the second is whether the death penalty
is justified.

In order to establish eligibility for a death sentence for a
hom ci de, the governnent nust prove, beyond a reasonabl e doubt,
that: the defendant was at |east 18 years old at the tine of the
of fense, 18 U. S.C. 83591(a); he acted with one of the four nental
states set forth in 18 U. S.C. 83591(a)(2); and at |east one of the
si xteen statutory aggravating factors set forth in 18 U S C
83592(c) exists. |If the governnent fails to establish eligibility,

a death sentence cannot be inposed.
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If the jury finds that the defendant is eligible for the death
penalty, it nust decide whether a sentence of death is justified.
In reaching this decision, the jury nust weigh any aggravating
factors against any mtigating factors. In order to reconmmend t hat
the defendant be sentenced to death, the jury nust unaninously
conclude that "all the aggravating factor or factors found to exi st
sufficiently outweigh all the mtigating factor or factors found to
exist to justify a sentence of death, or, in the absence of a
mtigating factor, [] the aggravating factor or factors alone are
sufficient tojustify a sentence of death.” 18 U. S.C. 83593(e). The
jury can al so recommend a sentence of life inprisonnment or, in sone
cases, sone |esser punishnent. A jury's "recomendation” of a
sentence of death or life inprisonnment is binding onthe court. 18
U S.C. 8§3594.

Aggravating factors may i nclude statutory aggravating factors
and non-statutory aggravating factors identified by the governnent
inits notice of intent to seek the death penalty. See 18 U S.C.
83593; 8XII1.A, infra. Mtigating factors may i nclude any "rel evant
circunstance that could cause [a jury] to decline to inpose the

[death] penalty."” MO eskey v. Kenp, 481 U. S. 279, 305-06 (1987).

Di fferent standards govern the proof of aggravating factors
and mtigating factors. "The burden of establishing the existence
of any aggravating factor is on the governnent, and is not

satisfied unless the existence of such a factor is established

22



beyond a reasonabl e doubt. The burden of establishing the exi stence
of any mtigating factor is on the defendant, and is not satisfied
unless the existence of such a factor is established by a
preponderance of the information." 18 U S.C. 83593(c). A jury
must unani nously agree that an aggravating factor has been proven
in order to consider it in deciding if the death penalty is
justified. 18 U S. C 83593(d). However, any juror who finds that
t he def endant has established a mtigating factor may take it into
account in considering whether a death sentence is justified even
if no other juror finds that that mtigating factor has been
proven. 1d.

The FDPA refers to "information" rather than "evidence"
because the penalty phase of a capital case is not governed by the
Federal Rules of Evidence. See 18 U S. C. 83593(c). Rather, any
relevant information nmay be presented to the jury unless "its
probative value is outweighed by the danger of creating unfair
prejudi ce, confusing the issues, or msleading the jury." 1d.

In order to guard agai nst discrimnation, the jurors are given
special instructions prohibiting themfrom considering "the race,
color, religious beliefs, national origin, or sex of the defendant
or of any victim" and adnoni shing the jury "not to reconmend a
sentence of death unless it has concluded that it would recomend
a sentence of death for the crinme in question no matter what the

race, color, religious beliefs, national origin, or sex of the
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def endant or of any victimmay be." 18 U.S.C. 83593(f). Each juror
is required to certify that he or she has followed these specia
instructions. |d.

The FDPA al so i ncl udes speci al provisions for appell ate revi ew
if the defendant is sentenced to death. See 18 U. S.C. 83595.
I11. SAMPSON S CLAI M5

Sanpson's pretrial notions present thirteen clainms. First,
Sanpson raises a series of challenges to the FDPA, sone of which
woul d apply to any FDPA prosecution. Specifically, he contends that
the FDPA is unconstitutional because: it is inherently cruel and
unusual punishment (Point Thirteen); it will inevitably result in
t he execution of innocent individuals (Point Four); it is arbitrary
and capricious because it is so rarely sought or inposed (Point
One), there is no principled basis for distinguishing the cases in
which it is inmposed fromthose in which it is not (Point Two), and
it is sought and inposed on the invidious basis of race and the
irrational basis of geography (Point Three); the penalty phase is
not governed by the Federal Rules of Evidence (Point Five); it does
not require that a grand jury allege the facts that woul d subject
a defendant to the death penalty (Point Six); and it fails to
provide for meani ngf ul appellate review (Point Twel ve) ,
particularly for proportionality review (Point Eleven).

Sanpson also nakes a series of clains that are specific to

this case. He contends that the FDPA either does not authorize the
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consideration of the non-statutory aggravating factors that have
been alleged (Point Seven) or, if it does, the FDPA involves an
unconstitutional delegation of |egislative power to the executive
branch (Point Ten). Sanpson al so asserts that sone of the non-
statutory factors alleged inthis case are irrel evant, duplicative,
or unsupported by the facts (Point Ei ght). Anong other things, he
argues that wunadjudicated alleged crimnal conduct may not be
considered by the jury (Point N ne).

As described below, Sanpson's claim that the FDPA 1is
unconstitutional nust be anal yzed under the Ei ghth Amendnent. His
statutory clains require interpretation of the FDPA
V. THE GENERALLY APPLI CABLE CONSTI TUTI ONAL LAW

As indicated earlier, Sanpson asserts that the FDPA is
unl awf ul because it violates the Ei ghth Amendnent for a variety of
reasons.

The Ei ghth Amendnent, in pertinent part, prohibits the
infliction of "cruel and unusual punishnments.” U S. Const., Am
VIIl. "[T]he primary concern of the drafters was to proscribe
"torture(s)' and other 'barbar(ous)' nethods of punishnment.”

Estelle v. Ganble, 429 U S. 97, 102 (1976) (quoting Anthony F.

Granucci, "Nor Cruel and Unusual Puni shnment Inflicted: The Oiginal

Meaning," 57 Cal. L. Rev. 839, 842 (1969)). However, the Suprene

"Court has not confined the prohibition enbodied in the Eighth

Amendnent to 'barbarous' nethods that were generally outlawed in
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the 18th century. Instead, the Anmendnent has been interpreted in a
flexible and dynam c manner." Geqgq, 428 U S at 171. Because
"'[t]he basic concept underlying the Ei ghth Amendnent is nothing
| ess than the dignity of man . . . . [t]he Anendnent nust drawits
meaning from the evolving standards of decency that mark the
progress of a maturing society.'" Atkins, 536 US at 311-12
(quoting Trop, 356 U S. at 100-01 (plurality opinion)).

Therefore, a claimthat a punishnment is cruel and unusual "is
judged not by the standards that prevailed . . . when the Bill of
Ri ghts was adopted [in 1791], but rather by those that currently
prevail." Atkins, 536 U S. at 311. As the Suprene Court has often
reiterated, "the O ause forbidding 'cruel and unusual' punishnents
"is not fastened to the obsol ete but may acquire neaning as public
opi ni on becones enlightened by a humane justice.'" G eqgqg, 428 U. S.

at 171 (quoting Wens, 217 U S at 378); accord Thonpson v.

Ol ahoma, 487 U.S. 815, 821 n.4 (1988); MO eskey, 481 U. S. at 300;
Sellars v. Beto, 409 U S. 968, 970 (1972).

Sanpson also contends that the FDPA violates his Fifth
Amendnent right to substantive due process. Governnment conduct
violates a right to substantive due process if it shocks the

conscience. See, e.qd., Rochin v. California, 342 U S. 165, 172-74

(1952). A right to substantive due process is also violated by
conduct that is offensive to a "principle of justice so rooted in

the traditions and conscience of our people as to be ranked as
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fundanental ." Medina v. California, 505 U S. 437, 445 (1992)

(quoting Patterson v. New York, 432 U. S. 197, 201-02 (1977)).

However, the Suprene Court has held that "[w] here a particul ar
Amendnent ' provides an explicit textual source of constitutional
protection' against a particular sort of governnental behavior,
"that Anmendnent, not the nore generalized notion of "substantive
due process,"” nust be the guide for analyzing these clains.'"

Albright v. diver, 510 U S 266, 273 (1994) (quoting G aham v.

Connor, 490 U. S. 386, 395 (1989)). In the instant case, the Ei ghth
Amendnent provides such an "explicit textual source of
constitutional protection." Id.

Nevert hel ess, the Suprene Court has occasionally referred to
the substantive due process standard, in addition to the Eighth
Amendnent standard, in addressing issues concerning the death

penalty. See, e.qg., Herrera, 506 US. at 419 (O Connor, J. and

Kennedy, J., concurring), 435-37 (Blackmun, J., Stevens, J., and
Souter, J., dissenting). However, the Suprenme Court essentially
treats the Ei ghth Amendnent and substantive due process standards
as interchangeable. 1d. As Justice Marshall wote in Furman, 408
U S. at 359 n.141, "[t] he concepts of cruel and unusual puni shnment

and substantive due process becone so close as to nerge

(Marshall, J., concurring); see also Quinones, 313 F.3d at 70 n. 18
(2d Gir. 2002).

At oral argunent, Sanpson's counsel could not identify any
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material difference between the standard for determning a
violation of a Fifth Arendnent right to substantive due process and
the standard for deciding whether a violation of the Eighth
Anendnent has occurred. See June 11, 2003 Tr. at 29. Nor can the
court. Thus, the court is in this Menorandum addressi ng Sanpson's
Ei ght h Anendnent clains, but not separately analyzing his Fifth
Anendnent substantive due process clains.’

As described earlier, the court nust judge Sanpson's clains
that the FDPA violates the right to be free fromcruel and unusual
puni shment by the standards of decency that "currently prevail."
Atkins, 536 U S. at 311. Doing so inplicates fundanental issues
concerning the relative roles in our denocracy of citizens, the
representatives they elect to nake | aws, the officials responsible
for executing those |laws, and the courts.

"[1]n a denocratic society |egislatures, not courts, are
constituted to respond to the will and consequently the nora
val ues of the people.” Geqgqg, 428 U S. at 175-76 (quoting Furnan,
408 U. S. at 383 (Burger, C J., dissenting)). However, the fact that
a federal statute authorizes the inposition of the death penalty is
not the end of the inquiry. "The very purpose of a Bill of Rights

was to wi thdraw certain subjects fromthe vicissitudes of political

'Sanpson does have a Fifth Anendnment right to procedural due
process which is independent of his Eighth Arendnent rights.
Sanpson's procedural due process clainms are bei ng addressed
separately in this Menorandum
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controversy, to place them beyond the reach of mgjorities and
officials and to establish themas |egal principles to be applied

by the courts.” West Virginia State Bd. of Educ. v. Barnette, 319

U S 624, 638 (1943). Therefore:

"[jJudicial review by definition, often involves a
conflict between judicial and | egi slative judgnent as to
what the Constitution neans or requires. Inthis respect,
Ei ghth Amendnment cases conme to [the courts] in no
different posture. . . . [T]he Amendnent inposes sone
obl i gati ons on t he judiciary to j udge t he
constitutionality of punishnment and [] there are
puni shnments that the Anmendnment would bar whether
| egi sl atively approved or not."

G eqgq, 428 U.S. at 174 (quoting Furman, 408 U.S. at 313-14 (Wite,
J., concurring)). Thus, "'the Constitution contenplates that in
the end [the court's] own judgnment will be brought to bear on the
guestion of the acceptability of the death penalty under the Ei ghth

Amendnent.'" Atkins, 536 U S. at 312 (quoting Coker v. Georgia,

433 U. S. 584, 597 (1977)).

The Suprenme Court's decision in Atkins illustrates and
illum nates these issues. In 1989, the Suprene Court held in Penry
v. Lynaugh, 492 U. S. 302 (1989), that executing a nmental ly retarded
individual did not violate the Ei ghth Amendnent. In 2002, the
Suprene Court reversed Penry because it found that "[m uch ha[d]
changed since" 1989. Atkins, 536 U S. at 314.

In reaching this decision, the Suprene Court stated that
"evolving standards of decency"” nust be ascertained from

"'objective factors to the maxi mum possi ble extent.'" Id. at 312
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(quoting Harnelin, 501 U S. at 1000 (quoting Rummel v. Estelle, 445

U S 263, 274-75 (1980) (quoting Coker, 433 U S. at 592))). The
"'clearest and nost reliable objective evidence of contenporary
values is |l egislation enacted by the country's legislatures.'" Id.
(quoting Penry, 492 U S. at 331). In reversing Penry, the Court
relied, in part, on the "consistency of the direction of [the]
change" in the sixteen states that had since 1989 enacted statutes
prohi biting the execution of retarded individuals. |d. at 314-16.
The Court also noted that while "[s]onme States, for exanple New
Hanpshi re and New Jersey, continue to authorize executions

none ha[d] been carried out in decades" and, therefore, "there
[was] little need to pursue |egislation barring the execution of
the nmentally retarded in those States." 1d. at 316.

In addition, both the mgjority and the dissent in Atkins gave
wei ght to the decisions of citizens acting as jurors. The majority
observed that "even anong those States that regularly execute
of fenders and that have no prohibition with regard to the nentally
retarded, only five have executed offenders possessing a known |1Q
| ess than 70 since" Penry was decided thirteen years before. [ d. at
316. In his dissent, Chief Justice Rehnquist wote that "[o]ur
opi nions have . . . recogni zed that data concerning the actions of
sentencing juries, though entitled to | ess weight than | egislative
judgnents 'is a significant and reliable objective index of

contenporary values.'"™ 536 US. at 323 (Rehnquist, C J.
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di ssenting) (quoting Coker, 433 U S. at 596 and G- egg, 428 U. S. at
181). Thus, the Suprene Court has again recently recognized and
reaffirmed that "one of the nost inportant functions any jury can
performin making . . . a selection [between |ife and death] is to
mai ntain a link between contenporary conmuni ty val ues and t he penal
system--a | i nk wi thout which the determ nati on of puni shment woul d
hardly reflect 'the evolving standards of decency that mark the

progress of a maturing society.'" Wtherspoon, 391 U.S. at 519 n. 15

(quoting Trop, 356 U S. at 101 (plurality opinion)).

In finding that contenporary standards of decency deened
executing the retarded to be cruel and unusual, the Suprene Court
in Atkins discussed polling data concerning United States citizens
and al so the fact that "within the world community, the inposition
of the death penalty for crimes conmtted by nentally retarded
of fenders i s overwhel m ngly di sapproved.” Atkins, 536 U S. at 316

n.21; see also Thonpson, 487 U S. at 830-31 & n.31 (practices of

foreign countries, particularly Western European denocracies, are
relevant to determning standards of decency). Judi ci a
consideration of attitudes in other countries has been criticized.

See Stanford v. Kentucky, 492 US. 361, 369 n.1 (1989)

("[P]ractices of other nations . . . . cannot serve to establish
the first Ei ghth Amendnent prerequisite, that the practice is
accepted anong our people."); Atkins, 536 U S. at 347-48 (Scali a,

J., dissenting) ("Equally irrelevant [as polls] are the practices
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of the "world community,' whose notions of justice are (thankfully)
not al ways those of our people.").

However, as the Suprenme Court discussed in both Furnman, 408
U S at 242 (Douglas, J., concurring) and Gregqg, 428 U. S. at 169,
the phrase "cruel and unusual punishnments” was taken from the
English Bill of R ghts of 1689. Thus, in Gegg, the Court
under standably referenced the English experience, noting that
"[t]he inposition of the death penalty for the crinme of nurder has
a long history of acceptance both in the United States and in
England.” Gegqg, 428 U.S. at 176. Simlarly, in deciding that | aws
prohi biting sodony violate a person's right to substantive due
process, the Suprene Court recently relied on the English
experience and decisions of the European Court of Human Rights

See Lawence v. Texas, 123 S. C. 2472, 2481, 2483 (2003).

Therefore, the court is persuaded that it is appropriate to
consider in this case polling data and the experience of other
nations which share our traditions in determ ning contenporary
standards of decency. \While |ess neaningful than |egislation or
jury verdicts, they are factors that are relevant to determ ning
whet her a sufficient consensus has energed to render a previously
per m ssi bl e puni shnment now cruel and unusual. Atkins, 536 U.S. at
316 n. 21.

In any event, while courts nmust | ook to objective evidence in

deci di ng t he "standards of decency" that have evol ved and currently
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prevail, they may also, by their decisions, properly influence
t hose standards. As described earlier, the Suprene Court has since
1910 regularly reiterated that the E ghth Arendnent "nmay acquire
meani ng as public opi ni on becones enl i ghtened by a humane justice.”
Weens, 217 U.S. at 378; Thonpson, 487 U.S. at 821 n.4; Md eskey,
481 U.S. at 300; G egq, 428 U.S. at 171; Sellars, 409 U S. at 970.
Judges strive to adm nister hunmane justice. Their decisions have
the potential to educate citizens, and those who represent themin
enacting and inplenenting statutes providing for punishnment. As
Judge Charles E. Wzanski, Jr. wote in 1959 to Senator Leverett
Saltonstall, the D strict Judge particularly "is a teacher of
parties, witnesses, . . . and even casual visitors to his court.
H's conduct of a [case] my fashion and sustain the noral
principles of the comunity." Wlter F. Mrphy & C  Herman

Pritchett, eds., Courts, Judges & Politics: An Introduction to the

Judicial Process 108 (1986).

In essence, the l|late Al exander Bickel aptly described the
judicial function wth regard to the E ghth Amendnent when he
wr ot e:

The [ Suprene] Court is a |eader of opinion, not a nere

register of it, but it nust lead opinion, not nerely
i npose its own

[ T]he Court does not work in isolation to divine the
answer that is right. It has the neans to elicit parti al
answers and reactions fromother institutions, andto try
tentative answers itself. Wien at | ast the Court decides
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that "judgnment cannot be escaped--the judgnment of this
Court,"” the answer is likely to be a proposition "to
whi ch wi despread acceptance nmay fairly be attributed,"
because in the course of a continuing colloquy with the
political institutions and with society at large, the
Court has shaped and reduced the question, and perhaps
because it has rendered the answer famliar if not
obvious. . . . [I]n Amrerican society the colloquy goes
wel | beyond the [legal] profession and reaches deeply
into the places where public opinion is fornmed.

Al exander M Bickel, The Least Dangerous Branch: The Suprene Court

at the Bar of Politics 239-40 (1962).

V. SAMPSON HAS STANDI NG TO PRESENT H' S CHALLENGES TO THE FDPA,
BUT ONLY SOVE ARE RI PE TO BE RESCLVED NOW

Sanpson asks the court to declare now, prior to trial, that
the FDPA i s unconstitutional on nine grounds. Although supported by
vol um nous appendi ces, Sanpson characterizes his notion as a
"facial challenge" to the statute.® Many courts have addressed as
facial challenges prior to trial the issues Sanpson presents and

have usually rejected them See, e.qg., United States v. Llera

Plaza, 179 F. Supp. 2d 444 (E.D. Pa. 2001); United States V.

M nerd, 176 F. Supp. 2d 424 (WD. Pa. 2001); United States v. Bin

Laden, 126 F. Supp. 2d 290 (S.D.N. Y. 2001) (citing cases); United

States v. Cooper, 91 F. Supp. 2d 90 (D.D.C. 2000); United States v.

8The governnment agreed that the court could consider the
information in the appendices in deciding Sanpson's pretri al
notions. It does not assert that the information is inaccurate.
Rat her, it contends that the information does not justify the
relief that Sanpson seeks. Neither Sanpson nor the governnent
sought to present testinony or any additional evidence. The
court, however, reserved its right to receive and consi der
addi ti onal evidence if necessary to resolve Sanpson's notions.
See June 11, 2003 Tr. at 21-22.
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Frank, 8 F. Supp. 2d 253 (S.D.NY. 1998); United States V.

Kaczynski, CR-S-96-259, 1997 W. 716487 (E.D. Cal. Nov. 7, 1997);

United States v. Nguyen, 928 F. Supp. 1525 (D. Kan. 1996); United

States v. MVeigh, 944 F. Supp. 1478 (D. Colo. 1996). But see

United States v. Fell, 217 F. Supp. 2d 469 (D. Vt. 2002), appea

docketed, No. 02-1638 (2d Cir. 2002); Quinones, 205 F. Supp. 2d 256
(S.D.NY. 2002), rev'd, 313 F.3d 49 (2d Cr. 2002), reh'g deni ed,

317 F.3d 86 (2d Gr. 2003). However, the First Crcuit has not
deci ded any of the i ssues Sanpson presents. Therefore, except for
any i ssues deci ded by the Suprene Court, there is no precedent that
this court nmust followin deciding Sanpson's many chal | enges to the
FDPA.

I n opposing Sanpson's earlier notion seeking a declaration
that the FDPA was unconstitutional on its face after the Suprene

Court's decision in R ng, supra, the governnment argued that:

To sustain such a challenge to a federal statute, the
def endant has a suprenely high hurdl e:

A facial challenge to a legislative Act is, of
course, the nost difficult challenge to nount
successful ly, since the challenger nmnust
establish that no set of circunstances exists
under which the Act would be valid. The fact
that [a federal statute] . . . mght operate
unconstitutionally under sone conceivabl e set
of circunstances is insufficient to render it
whol ly invalid, since [the Supreme Court has]
not recognized an "overbreadth" doctrine
outside the limted context of the First
Amendnent .

United States v. Salerno, 481 U. S. 739, 745 (1987).
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Gov.’s Opp'n to Mt. to Enter a GQulty Plea to the Second
Superseding Indictnent at 5-6 (ellipsis and first bracketed text in
original). The governnment argues that Sanpson |acks standing to
assert many of his clains, none of Sanpson's current clains neets
the Sal erno standard, and, in any event, at |east sone of themare
not now ripe for resol ution.

Sanpson responds that he "should not be required to stand
trial for his Iife [based] on an unconstitutional statute." June
11, 2003 Tr. At 48. Sanpson also contends that Sal erno does not
provi de the proper test for deciding his challenges to the FDPA.

Sanpson's positionis essentially prem sed on t he reasoni ng of

Marbury v. Madison, 5 U S. (1 Cranch) 137 (1803).

[T]he principle is a collateral consequence of Marbury's
specific concept of the rule of Ilaw. Chief Justice
Marshall's opinion in Mrbury frames the ultimte
guestion as follows: "If an act of the |egislature,
repugnant to the constitution, is void, does it,
notwi thstanding its invalidity, bind the courts, and
oblige themto give it effect?" Throughout his opinion,
Marshal | focuses on the question whether the statute is
consistent wwth the Constitution. And he concl udes t hat
"a lawrepugnant to the constitutionis void." Under this
vi ew, now canoni zed i n Anerican | aw, the very neani ng of
an enforceable constitution is that an unconstitutional
| aw may not be enforced.

M chael C. Dorf, "Facial Challenges to State and Federal Statutes,”

46 Stan. L. Rev. 235, 247 (1994) (footnotes omtted).

Nevert hel ess, the questions remain: who can challenge the
constitutionality of a statute; and by what standard is any such

chal l enge to be deci ded.
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As described below, the court has the authority to decide
Sanpson's Ei ghth Amendnent clains, and prudential considerations
make it appropriate to decide sone but not all of them now In
addition, as explained nore fully in 8VII, infra, the court finds
that Sal erno does not provide the standard for decidi ng Sanpson's
Ei ght h Amendnent cl ai ns.

Prof essor Richard Fallon has rightly witten that:

Both within the Supreme Court and anong scholarly

commentators, a debate rages over when litigants should

be able to challenge statutes as "facially" invalid,

rather than merely invalid "as applied.” To a large

extent, this debate refl ects m staken assunptions. There
is no distinctive category of facial, as opposed to as-

applied, litigation. Al challenges to statutes arise
when a litigant clainms that a statute cannot be enforced
against her. . . . .[D ebates about the perm ssibility of

facial challenges should be recast as debates about the
substantive test that should be applied to enforce
particul ar constitutional provisions.

Richard H Fallon, Jr., "As-Applied and Facial Challenges and

Third-Party Standing,” 113 Harv. L. Rev. 1321, 1321 (2000); see

al so Dorf, supra; Henry Paul Mnaghan, "Overbreadth,” 1981 Sup. ..
Rev. 1, 3-14 (1981).

The debate Professor Fallon describes is exenplified by the

Suprene Court's decision in Mrales, supra. Invalidating an anti -

loitering ordinance on its face, Justice Stevens wote for the
plurality that:

To the extent we have consistently articulated a clear
standard for facial challenges, it is not the Salerno
formul ati on, which has never been the decisive factor in
any decision of this Court, including Salerno itself

When asserting a facial challenge, a party seeks
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to vindicate not only his own rights, but those of others
who may also be adversely inpacted by the statute in
question. In this sense, the threshold for facial
challenges is a species of third party (jus tertii)
standing, which we have recognized as a prudential
doctrine and not one nmandated by Article 1l of the
Consti tution.

Morales, 527 U. S. at 55 n.22 (plurality opinion).
In his dissent, Justice Scalia acknow edged that the Court had
of ten declared statutes to be unconstitutional not only as applied

to the person before it but in all applications. 1d. at 77 (Scali a,

J., dissenting). In his view, "it is highly questionabl e whether
federal courts have any business making such a declaration.”™ |d.
at 74.

However, Justice Scalia explained that his disagreenent with
the plurality was not about standing, but one of substantive |aw.
As he wrote:

D sagreenment over the Salerno rule is not a di sagreenent

over the “"standing" question whether the person

chall enging the statute can raise the rights of third

parties: under both Salerno and the plurality's rule he

can. The disagreenent relates to how many third-party

rights he must prove to be infringed by the statute

before he can win: Salerno says "all" (in additionto his

own rights), the plurality says "many." That is not a

guestion of standing but of substantive |aw.
ld. at 79 n.3 (enphasis omtted).

The Suprene Court has often declared statutes to be overbroad
and, therefore, unconstitutional when a violation of the First
Amendnent right to freedom of speech is alleged. See, e.q.,

Ashcroft v. Free Speech Coalition, 535 U S 234 (2002); Reno v.
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ACLU, 521 U. S. 844 (1997); Cty of Houston v. Hill, 482 U S. 451

(1987); Bd. of Airport Commirs v. Jews for Jesus, Inc., 482 U S

569 (1987); Sec'y of State v. Joseph H Minson Co., 467 U. S. 947

(1984) .

Even outside the First Anmendnment context, the Court has not
al ways required that a statute unlawfully affect a litigant before
declaring it unconstitutionally overbroad on other grounds. For
exanple, in Casey, 505 U S. at 895, the Suprene Court held that a
statute regul ating abortion was subject to a facial challenge and
unconstitutional if "in alarge fraction of the cases in which [it]
isrelevant, it will operate as a substantial obstacle to a woman's

choice to undergo an abortion." See also Janklow v. Planned

Par ent hood, 517 U. S. 1174, 1175-78 & n.1 (1996) (nmem of Stevens,
J., respecting the denial of +the petition for a wit of
certiorari). As discussed in 8VIl, infra, the dictain Sal erno that
a challenger "must establish that no set of circunstance exists
under which the Act would be valid" does not provide the proper
test for deciding Sanpson's clainms that the FDPA violates the
Ei ght h Amrendnent .

In any event, Sanpson is the defendant in the instant case.
There is, therefore, a genuine case and controversy that provides
this court the authority to decide issues that are properly

presented. See U S. Const., Art. I1l; Valley Forge Christian Coll.

v. Ans. United for Sep. of Church & State, Inc., 454 U S. 464, 471-
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76 (1982); cf. Jett v. Castaneda, 578 F.2d 842, 845 (9th Gr.

1978); Harrison v. United States, 359 F.2d 214, 228 n.15 (D.C. Gr

1965); United States v. Daniels, 48 Fed. Appx. 409, 417-18 (3rd

Cir. 2002).° As Justices Stevens and Scalia agreed in Mrales, 527
US at 55 n.22, 79 n.3, Sanpson has standing to challenge the
FDPA.

The key threshol d question is whether any or all of his clains

are ripe for resolution now See Reno v. Catholic Soc. Svecs., Inc.,

509 U.S. 43, 58 n.18 (1993); Abbott Labs. v. Gardner, 387 U. S. 136,

148-49 (1967), abrogated on other grounds by, Califano v. Sanders,

430 U.S. 99 (1977); Stern v. United States District Court, 214 F. 3d

4, 10 (1st Cr. 2000).
The Suprene Court has "noted that ripeness doctrine is drawn

from both Article IlIl limtations on judicial power and from

°Because Sanpson is a defendant in a pendi ng case, the
governnment's claimthat Whitnore v. Arkansas, 495 U S. 149 (1990)
denonstrates that Sanmpson |acks standing to assert certain
chal l enges to the FDPA is incorrect. Whitnore had exhausted his
appeals and failed in his collateral challenges to his death
sentence. |d. at 156. Thus, the Suprene Court found that he
| acked standing to intervene to appeal the death sentence inposed
on another individual in order to develop a record that m ght be
hel pful to Wiitnore on appeal if he sonehow obtained a new trial
and was again sentenced to death. 1d. at 156-57. The Court found
Whitnore's theory of injury to be too speculative to establish an
Article Il case or controversy. |d. at 157.

In contrast, Sanpson is a party to a pending case and wl I,
as described infra, have the nature of his trial materially
altered if the FDPA is constitutional. He mght also be sentenced
to death. Thus, in contrast to Wiitnore, there is in this case a
genuine Article Ill case or controversy and the resolution of the
i ssues that Sanpson present will have a direct and i medi ate
i npact on him
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prudenti al reasons for refusing to exercise jurisdiction." Catholic

Soc. Svcs., 509 U S at 58 n.18. Thus, while the Article 111

requi renent of a case and controversy is satisfied, prudential
considerations may indicate that certain clains should not be
decided by this court either before trial or at all.

As the First Crcuit recently wote:

Ri peness is dependent on the circunstances of a
particul ar case. See Ernst & Young v. Depositors Econ

Prot. Corp., 45 F.3d 530, 535 (1st Cir. 1995) ("[T]he
various integers that enter into the ripeness equation
play out quite differently fromcase to case . . . .").
Two factors are used to evaluate ripeness: "the fitness
of the issues for judicial decision and the hardship to
the parties of wi thholding court consideration.”™ Abbott
Labs., 387 U. S. at 149, 87 S. . 1507. Odinarily, both
factors nust be present. Ernst & Young, 45 F.3d at 535.

Doe v. Bush, 323 F.3d 133, 138 (1st G r. 2003); see also Stern, 214

F.3d at 10.
Whet her wi t hhol di ng judgnment will inpose hardship is an issue
that typically depends on whether the challenged action creates a

direct and inmmediate dilenma for the parties. Abbott Laboratories

387 U.S. at 152; Stern, 214 F.3d at 310. As the Second Circuit
recently explained in finding a pretrial <challenge to the
constitutionality of the FDPA to be ripe for adjudication:

[A] defendant suffers practical and |egally-
cogni zabl e di sadvant ages by post poni ng a faci al chal | enge
to the death penalty until after trial. Quite apart from
a defendant's obvious desire to know i n advance whet her
he will be risking his life by going to trial, the
District Court determ ned that a def endant nay reasonably
pref er t he ordi nary al I ocati on of per enpt ory
chal l enges--six for the governnent, ten for the
defense--rather than the allocation in a capital case of
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twenty for each side. We also agree with the District
Court that a defendant may reasonably prefer a jury on
whi ch persons who are conscientiously opposed to the
deat h penalty are not excused for cause.?®

Further, if the death penalty remains a possibility
during trial, a defendant may be forced into trial
tactics that are designed to avoid the death penalty but
that have the consequence of nmaking conviction nore
likely. Moreover, the possibility of capital punishnent
frequently induces defendants to enter into plea
agreenents in order to guarantee their own survival. And
the Suprenme Court has specifically held that "a plea of
guilty is not invalid nmerely because entered to avoid the
possibility of a death penalty.” Brady v. United States,
397 U.S. 742, 755, 90 S.Ct. 1463, 25 L.Ed.2d 747 (1970).
Accordingly, to the extent that a defendant m ght be
di sposed to plead guilty before trial in order to avoid
capi tal punishnment, w thhol di ng consi deration of a faci al

challenge to the death penalty wuntil after trial,
conviction and sentence could cause him substanti al
har dshi p.

Qui nones, 313 F.3d at 59 (footnote added). Thus, the hardship of

wi t hhol di ng judicial judgnment on Sanpson's clains favors deciding

t hem now.
However, only sonme, but not all, of Sanpson's challenges are
now fit for judicial decision. "Fitness 'typically involves

subsidiary queries concerning finality, definiteness, and the
extent to which resol ution of the chall enge depends upon facts that
may not yet be sufficiently developed.'" Doe, 323 F.3d at 138

(quoting Ernst & Young, 45 F.3d at 535). In this case, it also

i nvol ves two addi ti onal consi derati ons.

0] ndi vi dual s whose principles would prevent them from
i nposi ng the death penalty in every case may not participate in a
capital case. See Wainwight v. Wtt, 469 U S. 412, 423 (1985);
Wt herspoon, 391 U S. at 5109.
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The first is the concept of comty. Sanpson asserts that the
FDPA does not provide constitutionally adequate appellate review.
The proper scope of appellate review in this case is a question
nost appropriately left to the First Grcuit, which can, if
necessary, decide the degree of review that it wll provide and

then assess its constitutional adequacy. See United States v.

Cuff, 38 F. Supp. 2d 282, 286 (S.D.N. Y. 1999).

Second, there may be a question of whether this court has the
authority to grant Sanpson any relief if a jury decides that he
shoul d be executed. Juries are regularly instructed that the court
nmust inpose the death sentence if that is the jury's verdict. See

18 U S.C. 83594; 1 Leonard B. Sand et al., Mdern Federal Jury

| nstructions, Inst. 9A-1 at 9A-10. In United States v. Lee, 89 F.

Supp. 2d 1017, 1021 (E.D. Ark. 2000), the governnent argued to the
trial court that it had "no post-sentencing authority other than to
sentence t he Def endant as recommended by the jury,"” and, therefore,
the district court lacked its usual power to grant a new trial
pursuant to Federal Rule of Crim nal Procedure 33. It appears that
t he governnent nay not have mai ntained this position on appeal. See

United States v. Lee, 274 F.3d 485, 493-96 (8th Cr. 2002). In any

event, the Eighth Crcuit found that the district court had abused
its discretion in granting a new trial, but did not hold that it
| acked the authority to do so in an appropriate case. 1d. Al though

this court has ordered the governnent to clarify its position on
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this question prior to trial, Lee suggests that the governnent
m ght contend that this court has no authority to grant Sanpson any
relief if the jury decides that he should be executed. This
provi des anot her reason to deci de Sanpson's chal |l enges to t he FDPA
before trial

The fitness and hardship factors in the instant case suggest
different results for different facial challenges. The record is
conplete with regard to Sanpson's claim that the death penalty
inherently constitutes cruel and wunusual punishnment (Point
Thirteen). It is also conplete with regard to his related clains
that the FDPA is unconstitutional because the death penalty is
rarely sought or inposed (Point One), the death penalty is
arbitrarily inposed (Point Two), the death penalty is inposed on
the invidious basis of race and the irrational basis of geography
(Point Three), and the death penalty i nvol ves the unacceptable risk
of executing the innocent (Point Four). Sanpson's assertion that
the FDPA does not authorize the allegation of non-statutory
aggravating factors (Point Seven) or, if it does, involves an
unl awf ul del egati on of | egislative power (Point Ten) are pure | egal
guestions and, therefore, anenable to being decided now As
explained infra, the remainder of Sanpson's clains are not yet

conpletely ripe.
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VI. THE SUPREME COURT HAS HELD THAT THE DEATH PENALTY IS NOT
| NHERENTLY CRUEL AND UNUSUAL

Sanpson argues that this court should find that the death
penalty is sinply cruel and unusual and, therefore, declare the
FDPA to be unconstitutional. However, as the governnent asserts,
the Supreme Court has decided this issue and found that inposing
the death penalty as a punishment for nmurder is not
unconstitutional per se. In 1976, in Gegg, the Suprene Court
stated that:

[We are concerned here only with the inposition of
capital punishnment for the crinme of nurder, and when a
life has been taken deliberately by the offender, we
cannot say that the  puni shnent IS i nvari ably
di sproportionate to the crine. . . . W hold that the
death penalty is not a formof punishnent that may never
be inposed, regardless of the circunstances of the
of fense, regardl ess of the character of the offender, and
regardl ess of the procedure followed in reaching the
decision to inpose it.

428 U.S. at 187 (footnote omtted); accord Roberts v. Louisiana,

428 U. S. 325, 331 (1976); see MO eskey, 481 U S. at 301.

| f the Suprenme Court has directly decided an issue, the | ower
courts nust reach the sane result "unless and until [the] Court

reinterpret[s] the binding precedent.” Agostini v. Felton, 521 U. S.

203, 238 (1997); see also Rodriguez de Quijas v. Shearson/Am

Express, Inc., 490 U. S. 477, 484 (1989) ("If a precedent of [the

Suprene] Court has direct application in a case . . . the [|ower
courts] should follow the case which directly controls, leaving to

[the Suprene] Court the prerogative of overruling its own
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decisions."); Quinones, 313 F. 3d 49, 70 at 62 n.10, 69. Thus, this
court does not have the authority to find the death penalty to be
i nherently cruel and unusual punishnment and to declare the FDPA
unconstitutional solely on this basis, without regard to the way
the statute is witten or operates.

However, in Gregq the Suprenme Court expressly recogni zed t hat
future devel opnents m ght alter its assessnent of t he
constitutionality of the death penalty. As described earlier, the
Court reiterated in Gegg that the E ghth Arendnent would "'draw
its nmeaning from[] evol ving standards of decency. . .'" Geqggq, 428
US at 173 (quoting Trop, 356 U S. at 101). The Court also
inplicitly acknowl edged that future devel opnents m ght chall enge
the basis of its decision, stating that it was "require[d] [] to

conclude, in the absence of nore convincing evidence, that the

infliction of death as a punishnment for murder is not wthout
justification and thus is not unconstitutionally severe." 1d. at
187 (enphasi s added).

As explained in 8VII, infra, since 1976 substantial and
significant new evidence has energed concerning the operation of
the statutes that authorize the inposition of the death penalty,
particularly with regard to the frequency w th which innocent
i ndividual s are sentenced to death. The objective evidence to date
does not persuade the court that the FDPA should now be decl ared

unconstitutional. However, as al so di scussed bel ow, the increasing
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and disturbing new evidence concerning the execution of the
i nnocent may generate legislation and jury verdicts whi ch mani fest
a public consensus that the death penalty offends contenporary
st andards of decency and should no | onger be deened by the courts
to be constitutionally acceptable.

VI1. THE FDPA IS NOT' NOW UNCONSTI TUTI ONAL BECAUSE OF THE RI SK OF
EXECUTI NG THE | NNOCENT

I n Qui nones, 196 F. Supp. 2d 416 (S.D.N. Y. 2002) and 205 F.
Supp. 2d 256 (S.D.N. Y. 2002), District Judge Rakoff concl uded that
the FDPA is wunconstitutional because it wll result in the
execution of individuals who are actually innocent. Sanpson urges
this court to do the sane despite the reversal of the District

Court's decision in Quinones by the Second Circuit. See Quinones,

313 F.3d at 70 (2d Cir. 2002), reh'g denied, 317 F.3d 86 (2d G r

2003) .

The government first argues that the court should not now
decide the nerits of this claim but rather shoul d defer a decision
at least until a jury deci des whether Sanmpson shoul d be execut ed.
This is the position that the governnent took before the District

Court in Quinones, but abandoned on appeal. Conpare Qui nones, 205

F. Supp. 2d at 257 with 313 F. 3d at 57 (internal quotation marks
omtted). On appeal the governnent in Quinones stated that it was
not claimng that the issue was not ripe for adjudication because
"the district court's decision did not rely in any way on anyt hi ng

that mght happen at trial." Quinones, 313 F.3d at 57 (interna
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quotation marks omtted). The sane is true in the instant case. As
described in 8V, supra, the Second Circuit found that the question
presented in Quinones was ripe for decision. 1d. at 59. For
simlar reasons, this court finds that the simlar questions
presented in the instant case can and should be decided now, as
t hey have been decided before trial in other cases after Quinones.

See United States v. Davis, No. C. A 01-282, 2003 W 1837701

(E.D. La. Apr. 9, 2003); United States v. Denis, 246 F. Supp. 2d

1250 (S.D. Fla. 2002); United States v. Church, 217 F. Supp. 2d 700

(WD. Va. 2002); United States v. O Driscoll, No. 4:CR01-277, 2002

W. 32063823 (M D. Pa. Sept. 16, 2002).

This conclusion is not qualified by the fact that Sanpson does
not claimto be actually innocent hinself. Rather, as described in
8V, supra, he asserts an alleged right not to be prosecuted or
puni shed pursuant to an unconstitutional statute. Like the
defendants in Quinones who had not admtted their guilt, as a
matter of | aw Sanpson is presuned to be innocent unless and unti
he pleads guilty or is convicted. He is, therefore, simlarly
situated to the defendants in Quinones.

The court recogni zes that because he admts that he conmtted
the nurders involved in the instant case, Sanpson is not a
synpathetic proponent of the position that the FDPA s
unconstitutional because it wll inevitably result in the execution

of innocent individuals. However, it is axiomatic that issues
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properly presented nust be deci ded based on neutral principles. "A
principled decision . . . is one that rests on reasons . . . that
in their generality and their neutrality transcend any inmediate
result that 1is involved." Herbert Wchsler, "Toward Neutral

Principles of Constitutional Law," in Principles, Politics &

Fundanental Law 3, 27 (1961). Thus, it is the court's duty to

deci de the constitutional issues which are properly presented and
ripe for resolution wthout regard to Sanpson's particular
ci rcunst ances.

Sanpson's contention that the FDPA w il inevitably result in
t he execution of innocent individuals presents two questions. The
first question is whether the increasing evidence that innocent
i ndi vidual s have been convicted and sentenced to death should
result in the recognition of a constitutional right of a personto
continue to attenpt to prove his innocence throughout his natural
life. This is a claimbased on an alleged Fifth Amendnent right to
procedural due process. The second question is whether that
evidence renders the FDPA cruel and unusual punishnent and,
t herefore, unconstitutional under the Ei ghth Amendnent.

I n Qui nones, the Second Circuit held that the Suprenme Court's
decision in Herrera decided both of these issues adverse to the

def endants. See Qui nones, 313 F.3d at 68-69; see also O Driscoll,

2002 W 32063823, at *2; Church, 217 F. Supp. 2d at 701-02. The

First Crcuit recently wote, however, that "[i]t is not clear
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whet her a habeas claim could be based on new evidence proving

actual innocence . . ." Conley v. United States, 323 F.3d 7, 14

n.6 (1st Cr. 2003); accord David v. Hall, 318 F.3d 343, 347-48

(1st Gr. 2003) (enphasis in original). This court finds that: (1)
the holding in Herrera does not forecl ose a procedural due process
claimin every instance; and (2) Herrera did not decide Sanpson's
Ei ght h Arendnent cl ai m

More specifically, Herrera had been convicted, sentenced to
death, and exhausted his rights to collaterally challenge his
conviction and sentence in state and federal court. Herrera, 506
U S at 395-96. Wiile awaiting execution, Herrera filed affidavits
tending to showthat his dead brother commtted the crinme for which
Herrera had been convicted. The affidavits were submtted in
support of a second petition for habeas corpus in federal court
seeking a newtrial based on the new evidence of Herrera's all eged
actual innocence. |1d. at 396-97.

Witing for the mpjority, Chief Justice Rehnqui st stated that:

"Petitioner urges us to hold that this showing of innocence

entitles himto relief in this federal habeas proceeding. W hold
that it does not." 1d. at 393 (enphasis added). The Chief Justice
expl ai ned t hat:

Clains of actual innocence based on newy discovered

evi dence have never been held to state a ground for

f eder al habeas relief absent an i ndependent

constitutional violation occurring in the wunderlying
state crimnal proceeding.

50



This rule is grounded in the principle that federal
habeas courts sit to ensure that individuals are not
inprisoned in violation of the Constitution--not to
correct errors of fact.

Id. at 400. The Chief Justice also wote that:

Qur federal habeas cases have treated clains of "actual
i nnocence," not as an independent constitutional claim
but as a basis upon whi ch a habeas petitioner may have an
i ndependent constitutional claim considered on the
nmerits, even though his habeas petition would otherw se
be regarded as successive or abusive. Hi story shows that
the traditional remedy for clains of innocence based on
new evi dence, discovered too late in the day to file a
new trial notion, has been executive cl enency.

ld. at 416-17.
The Chi ef Justice concluded, however, by stating that:

We may assune, for the sake of argunment in deciding this
case, that in a capital case a truly persuasive
denonstration of "actual innocence” nade after trial
woul d render t he execution of a def endant
unconstitutional, and warrant federal habeas relief if
there were no state avenue open to process such a claim
But because of the wvery disruptive effect that
entertaining clains of actual innocence woul d have on t he
need for finality in capital cases, and the enornobus
burden that having to retry cases based on often stale
evi dence woul d pl ace on the States, the threshol d show ng
for such an assuned right would necessarily be
extraordinarily high. The showi ng nade by petitioner in
this case falls far short of any such threshol d.

Id. at 417. Thus, while Herrera may suggest that a person convicted
and sentenced to death does not have a right to remain alive in
order to seek federal habeas corpus relief if he acquires new
evi dence of his actual innocence, as stated at the outset of the

decision, id. at 393, the Court actually only held that the
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petitioner did not present sufficient evidence to justify such
relief.

In Quinones, the Second Circuit interpreted the holding of
Herrera nore expansively. It wote, in pertinent part:

[Dlespite its recognition of the "unalterable fact that
our judicial system |ike the human bei ngs who adni ni st er
it, is fallible,"” id. at 415, 113 S. C. 853, the Court
held in Herrera that a state's refusal to grant a new
trial to a capital defendant based upon new y-di scovered
evidence that <could prove his innocence does not
"transgress[ ] a principle of fundanmental fairness rooted
in the traditions and consci ence of our people,” id. at
411, 113 S. C. 853, (internal quotation marks omtted).
The Suprenme Court thereby nmde clear that, once an
i ndi vi dual has exhausted his avail able |egal renedies,
the Due Process Cl ause no longer entitles him to an
opportunity to denonstrate his innocence. Accordingly,
t he Suprene Court established in Herrera that there is no
fundanmental right to the opportunity for exoneration even
bef ore one's execution date, nmuch |l ess during the entire
course of one's natural lifetine.

313 F.3d at 68-69.

It does not matter in the instant case whether Herrera deci ded
that there is no constitutional right to present evidence of actual
i nnocence after a person has exhausted all forns of post-conviction
relief provided by statute. Sanpson has not yet been convicted.
More significantly, he admts that he is guilty of at least the
capital offense of stealing Rizzo's car with the requisite intent

to cause serious bodily harmor death.!* See June 11, 2003 Tr. at

1\Whi | e Sanpson has sought to plead guilty to the charge of
attenpting to steal McC oskey's car with intent to nmurder him
Sanpson's recent subm ssions suggest that he may at trial contest
whet her he had the state of mind necessary to render the nurder
of McC oskey, which he still admts, a capital offense. See
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72-43; Def.'s Resp. to Gov.'s Mot. for Prot. Order at 2.

I n Qui nones, the Second Circuit went on to find that Herrera
al so decided and foreclosed a defendant's Eighth Amendnent (or
Fi fth Amendnent substantive due process) claim More specifically,
it wote:

Herrera prevents us from finding capital punishnment
unconstitutional based solely on a statistical or
theoretical possibility that a defendant mght be
i nnocent. And the Suprene Court has expressly mandated
that "[i]f a precedent of this Court has direct
application in a case ... the Court of Appeals should
foll ow the case which directly controls, leaving to this
Court the prerogative of overruling its own decisions."”
Rodriguez de Quijas v. Shearson/Am Express, Inc., 490
U S 477, 484, 109 S. . 1917, 104 L.Ed.2d 526 (1989);
see al so Agostini v. Felton, 521 U. S. 203, 238, 117 S. Ct
1997, 138 L.Ed.2d 391 (1997) (holding that |ower courts
must fol |l ow Suprene Court case |l aw"unless and until this
Court reinterpret[s] the binding precedent”).

Id. at 69.

This court respectfully disagrees with the Second Circuit's
interpretation of Herrera on this point. In Herrera, Chief Justice
Rehnqui st explicitly explained that the Suprenme Court was deci di ng
only a procedural due process clai mwhen he wote:

[Pletitioner does not cone before this Court as an
i nnocent man, but rather as one who has been convicted by
due process of law of two capital nurders. The question
before us, then, i s not whether due process prohibits the
execution of an innocent person, but rather whether it
entitles petitioner to judicial review of his "actua
i nnocence"” claim This issue is properly analyzed only in
terms of procedural due process.

506 U.S. at 407 n.6 (enphasis added). Consistent with this,

Def.'s Trial Brief at 1-2.
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Justices O Connor and Kennedy stated that "[n]owhere [in Herrera]
does the Court state that the Constitution permts the execution of
an actual ly i nnocent person." |Id. at 427 (O Connor, J. and Kennedy,
J., concurring).

In Herrera, a mmjority of the Justices stated that the
execution of an innocent person would violate the Constitution
Justices O Connor and Kennedy wote in their concurrence that it is
a "fundanental legal principle that executing the innocent is
i nconsistent with the Constitution.” Id. at 419 (O Connor, J. and
Kennedy, J., concurring). In their dissent, Justices Bl acknmun,
Stevens, and Souter wote that: "[n]othing could be nore contrary
to contenporary standards of decency, or nore shocking to the
consci ence, than to execute a person who is actually innocent." Id.
at 430 (internal citations omtted) (Bl acknun, J., Stevens, J., and
Souter, J., dissenting). Like Chief Justice Rehnquist, id. at 417,
Justice Wiite assuned that the execution of persons shown to be
actual ly i nnocent woul d be unconstitutional. Id. at 429 (Wite, J.,
concurring).

Thi s court agrees that "executing the i nnocent is inconsistent
with the Constitution.” Id. at 419 (O Connor, J. and Kennedy, J.
concurring). The open issues in this case are whether the FDPA wi | |
inevitably result in the execution of innocent individuals and, if
so, whether this renders the statute wunconstitutional, and

i napplicable to Sanpson because it is an invalid law For the
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reasons described below, the court finds that: the FDPA wll
inevitably result in the execution of innocent individuals; there
is not now, however, a proper basis to declare the FDPA
unconstitutional for this reason; and, therefore, it is not
necessary to decide Sanpson's claimthat he has a right not to be
tried under an unconstitutional statute.

As the governnent argues, the risk that an innocent person

woul d be executed has | ong been recogni zed. See Qui nones, 313 F. 3d

at 63-67. This risk was considered in 1972 in Furman, but was
accepted only by Justices Marshall and Brennan as a reason to

invalidate statutes providing for capital punishnment. See Furnan,

408 U.S. at 364, 366-68 (Marshall, J., concurring), 290-91
(Brennan, J., concurring); Quinones, 313 F.3d at 65-67. The ri sk of
executing i nnocent individual s was al so acknowl edged by t he Suprene

Court in 1993, in Herrera. See 506 U S. at 415. In addition, this

ri sk was di scussed in Congress prior to the enactnent of the FDPA
in 1994. Quinones, 313 F.3d at 64. However, "none of the commttee
reports that conprise the primary legislative history of the
Federal Death Penalty Act contains even a singl e passage supporting
the Governnent's clainf that Congress "'well understood — and fully
debat ed — whet her the FDPA shoul d be given effect despite the risk
t hat i nnocent individuals m ght be sentenced to death.'" Quinones,
205 F. Supp. 2d at 260.

Significantly, after studying a record that was al so present ed
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to this court, see A-96 to A-284, the district court in Quinones
accurately described the evidence that has energed in the past
decade concerning the reality and di nensi ons of the risk that death
penalty statutes wll result in the execution of innocent
i ndi vi dual s.

Most striking are the results obtained through the
use of post-convictiontesting with deoxyribonucleic acid
("DNA"). Although DNA testing is of remarkably high
reliability, its value as a forensic tool in crimna
i nvestigations was not denonstrated until 1985 and its
use inre-evaluating prior convictions was only begi nni ng
at the time Herrera was decided in 1993. Yet in just the
few years since then, DNA testing has established the
factual i1nnocence of no fewer than 12 inmates on death
row, some of whomcane wthin days of being executed and
all of whom have now been rel eased. This al one strongly
suggests that nore than a few peopl e have been executed
in recent decades whose i nnocence, otherw se unapparent
to either the executive or judicial branches, woul d have
been concl usively established by DNA testing if it had
been available in their cases.

The probl em however, goes well beyond the issue of
the availability of DNA testing. |Indeed, the success of
DNA testing in uncovering the innocence of death row
defendants has itself hel ped spark reinvestigation of
numer ous ot her capital cases as to which DNA testing is
unavailable or irrelevant but as to which other
techni ques can be applied. Partly as a result, in just
t he past decade, at |east 20 additional defendants who
had been duly convicted of capital crimes and were facing
execution have been exonerated and rel eased. Again, the
i nference is unm stakabl e that numerous innocent people
have been executed whose i nnocence m ght otherw se have
been simlarly established, whether by new y-devel oped
scientific techniques, new y-discovered evidence, or
sinply renewed attention to their cases.

Qui nones, 196 F. Supp. 2d at 417-18 (footnotes onmtted); see also
Qui nones, 205 F. Supp. 2d at 265.

Since 1973, nore than 100 i nnocent peopl e have been rel eased
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fromdeath rows. See A-27, Death Penalty Information Center, "Facts
About the Death Penalty"; A-97, Affidavit of Richard Dieter. In
January 2003, the Governor of Illinois commuted the death sentences
of nore than 150 i ndividual s awai ti ng execution in that state after
previously determ ning that seventeen people on Illinois' death row
were actually i nnocent. See A-288; see also Alex Kotlowtz, "In the

Face of Death,"” N.Y. Tines Sunday Magazine, July 6, 2003, at 32,

34. One of those individuals was "Anthony Porter, who spent no
| ess than 16 years on death row until prosecutors decided they had
made a m stake (upon which determ nation they then brought nurder
charges agai nst a different suspect, who confessed)." Qui nones, 205
F. Supp. 2d at 265.

Mor eover :

It was not until the year 2000 . . . that Professor Janes
S. Liebman and his colleagues at Colunbia Law School
released the results of the first conprehensive study
ever undertaken of nodern Anerican capital appeals (4,578
appeal s between 1973 and 1995). That study, though based
only on those errors judicially identified on appeal
concluded that "the overall rate of prejudicial error in
the American capital punishment systenf is a remarkable
68% Janmes S. Liebman, et al., A Broken System Error
Rates in Capital Cases (2000) at ii.

Qui nones, 196 F. Supp. 2d at 418.
The authors of that study |ater wote:

Looki ng at thousands of death verdicts reviewed by courts
in 34 states over 23 years, we found that nearly seven in
10 were thrown out for serious error, requiring 2,370
retrials. For cases whose outconmes are known, an
astoni shing 82% of retried death row i nmates turned out
not to deserve the death penalty; 7%were not guilty. The
process took nine years on average. Put sinply, nost
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death verdicts are too flawed to carry out, and nost

fl awed ones are scrapped for good. One in 20 death row

inmates is later found not guilty.

A- 284, Janes Liebman, et al., "Technical Errors Can Kill," Nat'l L.
J., Sept. 4, 2000, at Al6.

These devel opnents have been recogni zed and been relied upon
by the Suprenme Court. In reversing Penry the Suprene Court decl ared
that it is no longer constitutionally perm ssible to execute the
retarded in part because they "face a special risk of wongful
execution." Atkins, 536 U S. at 321. The Court al so stated that
"we cannot ignore the fact that in recent years a disturbing nunber
of inmates on death row have been exonerated." [d. at 320 n. 25.

The governnment correctly asserts that the foregoing statistics
relate to convictions obtained in state courts rather than under
the FDPA. It contends that simlar errors and injustices could not
occur in the federal courts. See June 11, 2003 Tr. at 52; see al so
Denis, 246 F. Supp. 2d at 1253; Church, 217 F. Supp. 2d at 702.
Therefore, the governnent argues that the facts which the Suprene
Court found disturbing in Atkins should not affect an assessnent of
the constitutionality of the FDPA |d.

The governnent's confidence that the FDPA will never lead to
t he execution of innocent individuals is not shared by the only
federal judge to have presided over an FDPA prosecution in
Massachusetts. Judge Ponsor conducted the trial of Kristen G| bert,

a nurse convicted of nmurdering four of her patients and attenpting
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to nurder three others. She was sentenced to life in prison in
2001. Judge Ponsor later wote regarding the Glbert trial that:
The experience left ne with one unavoi dabl e concl usi on:
that a legal regine relying on the death penalty wll

i nevi tably execute innocent people — not too often, one
hopes, but undoubtedly sonetines.

* * *

.. . | have a hard tine imagining anything as

conplicated as a capital trial being repeated very often,

even by the best system wthout an innocent person

eventual | y bei ng execut ed.

A-90, A-95, Mchael Ponsor, "Life, Death and Uncertainty," Boston
d obe, July 8, 2001, at D2.

Comonsense, the experience to date in this case, and evi dence
fromot her cases conbine to persuade this court that Judge Ponsor's
prediction is prophetic. Federal judges, |ike state judges, are
human and, therefore, fallible. Indeed, nmany federal judges have
previously been state judges. Jurors in federal cases are
essentially the same citizens who serve as jurors in state cases.
I n addi tion, many federal cases, including the instant case, result
from investigations conducted primarily, if not exclusively, by
state and | ocal |aw enforcenent agents.

As the District Court wote in Quinones, "while it is true
that none of the 31 persons so far sentenced to death under the
Federal Death Penalty Act [as of July 2001] has been subsequently

exonerated . . ., the sanple is too small, and the convictions too

recent, to draw any concl usions therefrom" Quinones, 205 F. Supp.
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2d at 266. However, five of those thirty-one death sentences had
been reversed. 1d. Moreover, as the District Court explained in
contrasting the FDPA and many state death penalty statutes,
"certain federal practices present a greater risk of wongful
capital convictions than parallel state practices.” 1d. at 267.
In any event, it is evident that errors are made in federa
capital cases. Sone errors nmay be caught. Sonme of those will be
corrected at trial or on appeal. There is good reason to believe,

however, that others will not be caught or corrected.?'?

2The courts cannot always be relied upon to deci de whet her
harnful error has occurred in a capital case even when sone
Suprene Court Justices perceive that a serious issue exists. For
exanpl e:

In at | east two cases, the Suprene Court has
granted certiorari in a death case but could not get
the requisite five votes to stay the execution. The
first was in Hamlton v. Texas, 497 U.S. 1016 (1990),
and the second was Herrera v. Collins, 502 U S. 1085
(1992). In both cases, there were four votes to grant
certiorari, but no fifth vote to stay the execution. In
Ham [ ton, the petitioner was executed before the Court
could hear his case, and his case was dism ssed as
nmoot. In Herrera, the Texas Court of Crim nal Appeals
stayed the petitioner's execution in order to permt
the case to be heard by the Supreme Court, but only
after the Suprenme Court itself refused to do so. The
Court deci ded agai nst Herrera, and he was then
execut ed.

In addition, at least three tines in the md-
1980s, the Suprenme Court had voted to hold a case (a
decision requiring only three votes) pending the
di sposition of another case raising the sane issue, but
refused to stay the execution in the held case. See
Straight v. Wainwight, 476 U.S. 1132 (1986) (four
votes to hold the case pending the decision in Darden
v. Wainwight, no fifth vote to stay execution); Watson
v. Butler, 483 U S. 1037 (1987) (four votes to hold the
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In Glbert, the governnment intended to rely heavily on
toxi col ogical evidence that the defendant had poisoned her
patients. As Judge Ponsor w ote:

In his opening, the prosecutor promsed that the jury

woul d hear a nationally renowned expert opine that post-

nmortem exam nation clearly reveal ed epi nephrine

poi soni ng. Hal fway through the trial, he had to admt

that on reexam nation the results were i nconclusive. His

renowned expert, it seenmed, had nmade a math error.
A-91, Ponsor, supra.

The instant case also illustrates the potential for serious
inperfections in a federal capital case. Si nce surrendering
Sanpson has asserted that before conmtting the murders involved in
this case, he called the FBI and asked that federal agents arrest

himfor the bank robberies he had commtted in North Carolina. See

United States v. Anderson, 249 F. Supp. 2d 30, 31-32 (D. Mass.

2003); United States v. Anderson, 229 F. Supp. 2d 17, 19 (D. Mass.

2002). The FBI, however, did not respond to his call. Id.
Sanpson's counsel pronptly publicly proclained that he woul d

rely heavily on the telephone call to the FBI as a nitigating

factor in the effort to persuade the jury not to sentence Sanpson

to death. Anderson, 260 F. Supp. 2d at 315-16; Anderson, 249 F.

case pending the decision in Franklin v. Lynaugh, Court
split 4-4 on stay of execution because Justice Powell
had retired and no ninth justice had yet been appointed
to replace hin; and Streetman v. Lynaugh, 484 U S. 992
(1988) (case held pending the decision in Lowenfield v.
Phel ps, but execution not stayed).

Al an Dershowi tz, Suprene Injustice 221 n.86 (2001); see also John
C. Jeffries, Jr., Justice Lewws F. Powell, Jr. 445-46 (1994).
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Supp. 2d at 32. Initially, the governnent questioned Sanpson's

claimthat he had called the FBI. See Anderson, 229 F. Supp. 2d at

19-20. For several nonths, an FBI enployee, WIIliam Anderson,

repeatedly denied receiving Sanpson's call. 1d.; Anderson, 260 F

Supp. 2d at 313-14. Anderson did not admt that he had received
Sanpson's call until he was infornmed that he had failed a pol ygraph
exam nation on this question. [d.

Moreover, in its unsuccessful effort to persuade this court
not to sentence Anderson to prison, the governnent asserted that he
had not been adm nistered an oath before providing the false

statenent for which he was being prosecuted. See Anderson, 249 F

Supp. 2d at 31. The court, however, read the investigator's
interviewreport and pointed out that it stated "that Anderson was
pl aced under oath before he was interviewed and |later provided a
sworn affidavit nenorializing his earlier, sworn oral statenents.”
Id. Only then did the governnent admt that it had m srepresented

what had occurred. See Anderson, 249 F. Supp. 2d at 60.

| mportant errors are, however, not always identified prior to
death sentences being inposed, at tines because of deliberate
m sconduct by federal investigators. |In Furman, Justice Marshal
recogni zed the possibility that perjured testinony could produce an
unwarranted death sentence. 408 U S. at 367 (Marshall, J.,
concurring). It is now clear that this has occurred.

In 2001, a District Attorney in Massachusetts stated that "a
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great wong was comm tted" when, in 1967, Peter Linone and others
were unfairly convicted and sentenced to death because the FBI had
wi thheld information that its informants, rather than the
def endants, had nurdered Edward Deegan, and had allowed its
informants to testify falsely against the four innocent nen. See
Carey Coldberg, "An Innocent Man Goes Free 33 Years After

Conviction," N.Y. Tines, Feb. 2, 2001 at Al2; see also Flemm, 195

F. Supp. 2d at 251. After the death penalty was declared

unconstitutional in Furman, the Suprene Court vacated the death

sentences. See Linobne v. Massachusetts, 408 U S. 936 (1972);
Anderson, 260 F. Supp. 2d at 316 n. 4. Two of the wongfully
convicted nen died while serving life sentences. Anderson, 260 F
Supp. 2d at 316 n.4. Joseph Salvati, who had originally received a
life sentence, had his sentence commuted and was rel eased in 1997.
Id. Linmone was released in 2001, after his wongful conviction had
been denonstrated. 1d.

The del i berate m sconduct by federal investigators that was so
bel atedl y denonstrated with regard to Sal vati and Li none i s neither
ancient history nor unique to Massachusetts. Dani el Bright was
convicted of nmurder in New Ol eans, Louisiana in 1996. See Bright,
259 F. Supp. 2d at 497. He was sentenced to be executed. See State
v. Bright, 776 So. 2d 1134, 1136 (La. 2000). In connection with
his petition for habeas corpus, Bright filed a Freedom of

I nformation Act ("FO A") request with the FBI. Bright, 259 F. Supp.
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2d at 497. Initially, the FBlI responded that it was unable to
| ocate any records relating to Bright. 1d. at 497 n.1. Eventually,
certain docunents were disclosed in redacted form purportedly to
protect the identity of informants. 1d. at 497-501. The D strict
Court, however, ordered the governnent to provide the unredacted
docunents for its in canera review. |d. at 501

That review denonstrated that the FBI had m srepresented the
nature of the redacted information by falsely claimng that it
i nvolved Bright blam ng Tracy Davis for the nurder at issue. See
Bright, 259 F. Supp. 2d at 502-03 & n.1. The District Court found
that the FBI had withheld fromBright, both prior to trial and in
response to his FO A request, evidence that Davis had admtted to
anot her prisoner that he had commtted the nmurder for which Bright
was then charged, and was | ater convicted and sentenced to deat h.
Id. More specifically, the court wote:

The reference that is related to Bright's nurder

conviction is not exenpt from disclosure. 5 US. C

8 552(b)(7)(O,(D). It relates to the possibility of

Bright's innocence and should have at the |east been

disclosed to him prior to his trial under the clear

instruction of the Suprene Court in Brady v. Maryland,
373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963).

The reference itself states:

The source further advised that DAN EL BRI GHT,
aka "Poonie", is in jail for the nmurder
commtted by TRACEY DAVIS. The source stated
that he/she has heard DAVIS braggi ng about
doi ng the nurder and how he is confident that
BRIGHT will be able to beat the charge because
they don't have enough evi dence agai nst him
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Quite obviously, disclosure of this material does
not necessarily endanger the identity of the FBI source;
gi ven t he patent seriousness of the statenent, Bright may
have been wrongfully convicted of nurder even though his
prior crimnal history hardly nmakes hi ma candi date for
citizen of the year. The failure by |aw enforcenent
agencies to disclose the statenment before his nurder
trial raises the stakes of the public interest and pays
l[ittle currency to any claimof private i nterest. Wet her
Bright is or is not gquilty, the failure of |aw
enforcenent to act as it was constitutionally obliged to
do cannot be tolerated in a society that makes a fair and
inpartial trial a cornerstone of our |iberty from
gover nment m sconduct.

Id. (footnote omtted).

The m sconduct belatedly revealed with regard to Sal vati and
Bright is not unique to the FBI. Citing numerous exanples from
their study, Professor Liebman and his coll eagues concl uded that
one of the two nobst common errors pronpting the reversal of state
convictions in cases in which the def endant was sentenced to death
was the inproper failure of police or prosecutors to disclose
"inmportant evidence that the defendant was innocent or did not

deserve to die." Janes S. Liebnman, et al., A Broken System FError

Rates in Capital Cases, 1973-1995 at ii (2000).' As described

BThese exanpl es are catal ogued in Appendix C to the Liebman
Study, which is available online at http://justice.policy.net/
j preport/|iebapp5. pdf (last visited Aug. 7, 2003). See, e.d.,
Ham [ton v. State, 677 So. 2d 1254 (Ala. Crim App. 1995
(reversing conviction because prosecution witness commtted
perjury and state failed to disclose pronmise of early release in
exchange for testinony); Nelson v. Zant, 405 S. E. 2d 250 (Ga.
1991) (reversing conviction because state suppressed FBI report
that hair sanple was not suitable for conparison); People v.
Jimerson, 652 N E.2d 278 (IIl. 1995) (reversing conviction when
prosecution allowed sole w tness connecting defendant to crine to
perjure herself regarding state's prom se to drop nurder charge
agai nst her in exchange for testinony); Mzzan v. Warden, 993

65



earlier, the performance of state and | ocal police and prosecutors
is inportant to the operation of the FDPA because nany cases
including this one, have been initially investigated by them and
| ater brought in federal court, at tines in an effort to achieve a
death sentence that is not avail able under state |aw.

In view of the foregoing, this court agrees with the tria

judges in Quinones and United States v. Glbert, 120 F. Supp. 2d

147 (D. Mass. 2000) that the FDPA, like the state death penalty
statutes, wll inevitably result in the execution of innocent
people. As described earlier, a nmpjority of the Justices who
decided Herrera stated that the execution of an innocent person
woul d be unconstitutional. See 506 U S. at 419 (O Connor, J. and
Kennedy, J., concurring), 430 (Blackmun, J., Stevens, J., Souter,
J., dissenting). The question, therefore, is whether the FDPA is
unconstitutional because it wll result in the execution of
i nnocent peopl e.

The standard to be utilized in deciding this question nust be
identified. As indicated earlier, the governnent contends that the
proper test was stated by the Suprenme Court in Salerno when it

wote that to prove that a statute is unconstitutional on its face

P.2d 25 (Nev. 2000) (reversing conviction because state failed to
turn over police reports containing excul patory evidence); Ex
Parte Adans, 768 S.W2d 281 (Tex. Crim App. 1989) (granting new
trial because of failure to disclose prior inconsistent statenent
of witness, msidentification of defendant by w tness, and

i nproper coaching of wi tness by police).
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"the chal |l enger nust establish that no set of circunstances exists
under which the Act would be valid." 481 U S. at 745.

However, as also explained earlier, in Mrales the plurality
stated that "[t]o the extent that [the Suprenme Court has]
consistently articulated a cl ear standard for facial challenges, it
is not the Salerno formula, which has never been the decisive
factor in any decision of this Court, including Salerno itself.

527 U. S. at 55 n.22; see also Washington v. d ucksberg, 521

US 702, 739-40 & nn.6-7 (1997) (Stevens, J., concurring in the
judgnents). As Justice Stevens has witten, "Salerno's rigid and
unwi se di ctum has been properly ignored in subsequent cases even
outside the abortion context." Janklow, 517 U S. at 1175 (nmem of
Stevens, J., respecting the denial of the petition for a wit of

certiorari); see also ducksberg, 521 U.S. at 740 n.7 (Stevens, J.,

concurring in the judgnents).

Simlarly, the Salerno dicta has never been essential to the
resolution of any case decided by the First Crcuit. In the two
First Crcuit cases that cited it concerning facial challenges
Sal erno was not necessary to the decision in view of other earlier

cases cited concurrently. See Pharm Research & Mrs. of Am v.

Concannon, 249 F.3d 66, 77 (1st Cr. 2001) (imrediately after

citing Salerno citing Rce v. Norman Wllians Co., 458 U S. 654,

659 (1982) for the proposition that "[t]he existence of a

hypot hetical or potential conflict is insufficient to warrant the
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preenption of the state statute"); Donovan v. Gty of Haverhill,

311 F.3d 74, 77 (1st Cr. 2002) (citing both Sal erno and Vill age of

Hof f ran Estates v. Flipside, Hoffman Estates, Inc., 455 U. S. 489,

498-99 (1982) for the proposition that a litigant raising a
vagueness challenge to a statute that does not regulate
constitutionally protected conduct faces a difficult chall enge and
must surnount a high hurdle by show ng that no standard of conduct

is specified at all). Indeed, in Pharmaceutical Research, District

Judge Keeton, sitting by designation, noted the debate over Sal erno
in his concurring opinion, but concluded that "[w e need not reach
the issue of the applicability of the Salerno test." Phar m
Research, 249 F.3d at 94-95 (Keeton, J., concurring).

This court finds that the Sal erno dicta does not provide the
proper test for deciding Sanpson's claim that the FDPA is
unconstitutional because it will inevitably cause the execution of
i nnocent individuals. As described earlier, that dicta would
require that the statute be upheld wunless it would be

unconstitutional as applied to everyone. See Salerno, 481 U. S at

745; Morales, 527 US at 80 n.3 (Scalia, J., dissenting).
Therefore, under this standard the FDPA woul d be constitutional if
99 times out of 100 it resulted in the execution of an innocent
i ndi vi dual because there woul d be one case in which a guilty person
was execut ed.

However, as explained earlier, in Herrera a mgjority of the
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Justices stated that the execution of an innocent individual would
be unconstitutional and two others assunmed that it would be. See
Herrera, 506 U.S. at 417, 419, 428, 430. This court is confident
that a statute that resulted in the execution of innocent
individuals in 99%of all cases would be found to i npose cruel and
unusual puni shnment and, therefore, be unconstitutional. Thus, the
rel evant question concerning the constitutionality of the FDPA on
this issue is not provided by the dicta in Salerno. Rather, it is
how |l arge a fraction of the executed nmust be innocent to offend
contenporary standards of decency.

As described earlier, the Suprenme Court has held that a
statute regul ating abortion was subject to a facial chall enge and
unconstitutional if "in alarge fraction of the cases in which [it]
isrelevant, it wll operate as a substantial obstacle to a woman's
choi ce to undergo an abortion." Casey, 505 U S. at 895. |In Casey,
the statutory requirenent that a husband be notified before his
w fe had an abortion actually inpacted about 1% of the wonen who
seek abortions. 1d. at 894-95. Neverthel ess, the requirenent was
decl ared unconstitutional on its face. 1d. at 898.

As Justice Stevens has expl ained, a simlar analysis has been
enpl oyed by the Suprene Court in other cases involving neither

freedom of speech nor abortion. See Janklow, 517 U S at 1175 &

n.1 (mem of Stevens, J., respecting the denial of the petition for

a wit of certiorari). Thus, in the instant case the question is
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properly framed as "how many third-party rights [Sanpson] nust
prove to be infringed by the [FDPA] before he can wn" by
establishing that the statute offends contenporary standards of
decency and, therefore, violates the Ei ghth Anmendnment. Mral es, 527
US at 79 n.3 (enphasis omtted) (Scalia, J., dissenting).

As described earlier, "evolving standards of decency" nust be
ascertained from "objective factors to the maximum possible
extent." Atkins, 536 U S. at 312. A conparison of the instant case
with Atkins indicates that there is sone objective evidence that
the death penalty offends contenporary standards of decency, but
not enough for a court to declare the FDPA unconstitutional.

As indicated earlier, the Suprenme Court in 1976 found the
death penalty constitutional in part because "[t]he inposition of
the death penalty for the crime of nurder ha[d] a |long history of
acceptance both in the United States and in England.” Geqgq, 428
U S at 176. However, the death penalty for nurder was abolished in
England prior to 1970. See Public Record Ofice, "The Utimte
Puni shment , " at http://ww. pro. gov. uk/i nt henews/ Capi t al - Pun/
capi-1. htm (last visited Aug. 3, 2003). See also Harold Hongju
Koh, "Paying 'Decent Respect' to Wrld Opinion on the Death

Penalty," 35 U.C. Davis L. Rev. 1085, 1094 (2002).'* It has also

¥The British are now firmy opposed to the death penalty.
British Foreign Ofice Mnister Ben Bradshaw, when
addressing the possibility that three British citizens
bei ng held at the U S. naval base at Guant anano Bay coul d
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been abolished "by other nations that share our Anglo-Anerican
heritage, and by the |eading nenbers of the Wstern European
community." Atkins, 536 U S. at 316 n.21; Koh, supra, at 1094.
Al though this is not of primary inportance, it is cognizable
evi dence of contenporary standards of decency. Atkins, 536 U. S. at
316 n.21; Thonpson, 487 U.S. at 830, 831 & n.31.

Qpinion polls also provide sone guidance in determ ning
contenporary standards. Atkins, 536 U. S. at 316 n.21. A May 2003
Gal lup Poll found that "73%of Anericans believe an i nnocent person
has been executed under the death penalty in the last five years."
Jeffrey M Jones, "Support for the Death Penalty Renains Hi gh at
74% Slight Majority Prefers Death Penalty to Life Inprisonnment as

Puni shment for Murder,” Gllup News Service, My 19, 2003.

Nevert hel ess, 74% of the respondents expressed support for the
death penalty. | d. However, only 53% of them preferred it for

convicted nurderers to a sentence of life in prison w thout parole.

be subject to capital punishnment after being tried in a
mlitary tribunal, stated: "The British Governnent
regularly, in cases where the death penalty my be
i nposed on British citizens, nmakes our views on the death
penalty very plain to the Anerican authorities. W are
opposed to the death penalty."

Death Penalty Information Center, The Death Penalty in 2002: Year
End Report 7 (2002). As a result of such protests, "[t]he Bush
adm ni stration has assured the British governnent that it will not
seek the death penalty for two Britons being held as terrorist
suspects at the American naval basis in Guantanano Bay, Cuba."
Sarah Lyall, "Death Penalty Ruled Qut for Two British Detainees,"
N.Y. Tinmes, July 23, 2003, at A4.
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Id.*® 44%preferred life inprisonment. 1d. Thus, public opinion
on the question of execution or a sentence of life inprisonnent
w thout parole is now nmuch nore closely divided than it was in

1997, when 61% of the respondents favored the death penalty for

convicted nurderers and only 29% favored life in prison. |d.
There is no parole in the federal system Convi ct ed
murderers, including Sanpson, would typically be sentenced to

prison for life. See U S S.G 82A1.1, A N1 ("The Conm ssion has
concluded that in the absence of capital punishnment life
inprisonnment is the appropriate punishnent for preneditated
killing."). Therefore, what Gllup characterizes as a "slim
majority," favors the death penalty when asked to express to a
pollster a view which will have no actual consequences. Jones,
supr a.

In 2003, District Judge Janes Jones of Virginia stated that:

After having recently spent several weeks

individually interviewinginvoir dire nearly two hundred

prospective jurors on their attitudes toward the death

penalty, | am convinced that our fellow citizens are

| argely conflicted about the death penalty. Many favor

it in principle in the appropriate case, but are

concerned about it in practice.

Church, 217 F. Supp. 2d at 702-03; see also Kotlowitz, supra

B'n 2002, the Gllup Poll simlarly found that 70% of the
respondents expressed support for the death penalty; 52%
preferred it to a sentence of life without parole; and 43%
preferred a sentence of life without parole to the death penalty.
A-29, Death Penalty Information Center, "Facts About the Death
Penal ty".
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("Faced with the decision to execute or not, pro-death penalty
jurors are increasingly sparing lives."). There is evidence to
val i dat e Judge Jones' i nsight.

The decisions of juries in recent FDPA cases indicate that
there is a definite disparity between attitudes toward the death
penalty in principle and the wllingness of federal jurors to
i npose it when they are fully i nformed about a particul ar case, and
their decision wll have real and serious consequences. The death
penalty is sought only in those eligible federal cases in which the
Attorney General has personally decided that it is justified. DQ
Study at 5, 26. Jurors who express an unyielding general
unwi | i ngness to inpose the death penalty may not serve in a

capital case. See Wtt, supra; Wtherspoon, supra.

Nevert hel ess, in sixteen of the |ast seventeen penalty phase
verdicts returned by juries in FDPA cases the defendant has not

been sentenced to death.!® A-38, A-41, A-66 to A-67; Def.'s Supp

These recent verdicts raise the question of whether the
Departnent of Justice is properly enploying its stated standards
in deciding to seek the death penalty. Federal prosecutors are
instructed not to institute charges unless they believe that "the
adm ssi bl e evidence will probably be sufficient” to prove them
USAM 89- 27. 220, Principles of Federal Prosecution. 1In deciding
whet her to seek the death penalty, the Attorney General and his
col | eagues "nust determ ne whether the statutory aggravating
factors applicable to the offense and any non-statutory
aggravating factors sufficiently outweigh the mtigating factors
applicable to the offense to justify a sentence of death.” USAM
89-10.080, Capital Crines. 1In sixteen of the | ast seventeen
cases, juries in FDPA cases have di sagreed with the Departnent of
Justice's judgnent on this issue.

The Departnent of Justice's standards do not create
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Mem ; Def.'s Second Supp. Mem; Def.'s Fourth Supp. Mem In
fifteen of those sixteen cases the defendant was convicted of a
crime involving nmurder. 1d.?'

As described earlier, the Suprenme Court has repeatedly
reiterated that the decisions of citizens as jurors are "'a
significant and reliable index of contenporary values.'" Atkins
536 U.S. at 323 (Rehnquist, C. J., dissenting) (quoting Coker, 433
US at 596 (plurality opinion) and Gregg, 428 U S. at 181). In
finding the death sentence to be cruel and unusual punishnment for
rape in Coker, the Suprene Court "credited data show ng that 'at
least 9 out of 10" juries in Georgia did not inpose the death
sentence for rape convictions." 1d. (quoting Coker, 433 U S. at
596-97). The statistical sanple may now be too small to draw any

definite conclusions from the nost recent FDPA jury verdicts.

litigable rights for defendants. See Lee, 274 F.3d at 492-93
(citing cases). However, each FDPA case necessarily involves
substantial prosecutorial and judicial resources, substanti al
expense, and substantial burdens on citizens who nust serve as
jurors. Thus, the issue of whether the Departnent of Justice is
seeking the death penalty only in cases in which it believes that
it will probably prevail is one of legitimte public interest.

Y"The nunmber of death sentences inposed in state cases is
al so dimnishing. "The Bureau of Justice Statistics, inits
recent capital punishnment report covering the previous year
(2001), indicated that the nunber of new death sentences in 2001
declined dramatically to 155, a nearly 50% drop fromthe
average of 296 death sentences per year between 1994 and
2000." Death Penalty Information Center, The Death Penalty in
2002: Year End Report 2 (2002). This appears to be part of a
trend. 319 death sentences were reportedly inposed in 1996, 229
were inposed in 2000, and 155 were inposed in 2001. Kotlowtz,

supra, at 34.
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However, if juries continue to reject the death penalty in the nost
egregi ous federal cases, the courts will have significant objective
evidence that the wultimate sanction is not conpatible wth
contenporary standards of decency.

However, the difficulty that citizens as jurors have had in
i nposi ng the death penalty in federal cases has not been manif ested
in legislative reform As described earlier, the Governor of
II'linois inposed a noratoriumon executions and, in January 2003,
comut ed t he sentence of everyone on Illinois' death rowto life in
pri son because of the denmonstrated risk that innocent individuals
woul d be executed. A-285 to A-298. In 2002, Maryland inposed a
tenporary noratorium on executions in order to permt racial
inequities in the capital punishnment systemto be i nvestigated. A-
121. That noratorium was ended when a new Governor took office.
Pennsylvania is currently considering a noratorium "Pennsyl vani a
Panel Advises Death Penalty Mratorium"™ CNN, Mar. 4, 2003, at
http://www.cnn.com/ 2003/ LAW 03/ 04/ pennsyl vani a. deat h.
penal ty/index. htm (last visited Aug. 8, 2003).

Neverthel ess, thirty-eight states and the federal governnent
now have statutes providing for the death penalty. Quinones, 313
F.3d at 62 n.11. As described earlier, the Supreme Court has
characterized legislation as the "clearest and nost reliable
obj ecti ve evidence of contenporary values. . . ." Atkins, 536 U. S.

at 312 (quoting Penry, 492 U S. at 331). In Atkins, the Suprene
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Court enphasized that, after Penry, many states exenpted the
mentally retarded fromexecution. 1d. at 314-16. The direction of
change was consistent. 1d. Moreover, even the states that continued

to have statutes which authorized the execution of the nentally

retarded were not doing so. ld. at 316. | ndeed, only five
mental ly retarded individuals were executed after Penry. 1d. Thus,
there was little need to repeal the laws authorizing their

execution in states in which they were not being enforced. 1d. The
Suprene Court concluded that "[t]he practice [of executing the
mental ly retarded], therefore, has becone truly unusual, and it is
fair to say that a national consensus has devel oped against it."
Id.

In contrast, neither the federal governnment nor any state has
recently repeal ed a death penalty statute. The | ack of |egislative
reform seens to be inconsistent with the recent trend in jury
verdicts, at least in federal cases. Perhaps this is because of
what the Suprene Court has characterized as "the well-known fact
that anticrinme legislation is far nore popular than |egislation
provi di ng protections for persons guilty of violent crine." 1d. at
315. Perhaps it is because citizens as voters are not westling
with the risk of executing the innocent, or indeed the inplications
of executing the guilty, as jurors nust.

What ever the explanation, the objective evidence is not now

sufficient to denonstrate that contenporary standards of decency
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have generated a national consensus that the death penalty
constitutes cruel and unusual punishnment because of the risk of
executing the innocent.

It wll, however, be incunbent on courts in future cases to
monitor the reactions of legislatures and juries to the nounting
evidence that death penalty statutes have resulted in death
sentences and executions of innocent individuals nuch nore often
than previously understood. In 2003, bills to abolish the death
penalty have been introduced in Congress and in various states
| egi slatures. See Federal Death Penalty Abolition Act of 2003, S.
402, 108th Cong. (2003); H.B. 2393, 46th Leg., 1st Reg. Sess.
(Ariz. 2003); H.B. 213, 93rd CGen. Assem (Ill. 2003); S.B. 282,
2003 Reg. Sess. (Ind. 2003); H B. 472, 2003 Reg. Sess. (Ky. 2003);
S.B. 544, 2003 Reg. Sess. (M. 2003); S.B. 2139, 2003 Reg. Sess.
(Mss. 2003); S.B. 169, 2003 Sess. (M. 2003); L.B. 791, 98th Leg.,
1st Sess. (Neb. 2003); S.B. 217, 72nd Sess. (Nev. 2003); A. 359,
210th Leg. (N.J. 2003); S.B. 651, 2003 Reg. Sess. (N.M 2003); A
2306, 2003 Leg. Sess. (N. Y. 2003); H B. 345, 78th Reg. Sess. (Tex.
2003); H.B. 1554, 2003 Sess. (Va. 2003). ! Whether such | egi sl ation

is enacted wll be inportant to future assessnents of the

8There is also pending |l egislation in Massachusetts and
other states to reinstate the death penalty. See S.B. 193, 183rd
Gen. C. (Mass. 2003); S.B. 194, 183rd Gen. C. (Mass. 2003);
H B. 319, 183rd Gen. C. (Mass. 2003); H. B. 3295 183rd Gen. C
(Mass. 2003); see also S.B. 1575, 2003 Reg. Sess. (Haw. 2003);
S.F. 338, 80th Gen. Assem, 1lst Reg. Sess. (lowa 2003).
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constitutionality of the FDPA. The decisions of juries in federal
and other death penalty cases will continue to be instructive as
wel | .

The present record does not, however, include sufficient
obj ective evidence to prove that the FDPA is unconstitutional
because of the risk that innocent individuals will be executed.

VI11. THE FDPA DCES NOT OTHERW SE OPERATE | N A MANNER THAT RENDERS
| T UNCONSTI TUTI ONAL

Sanpson makes three additional, related argunents that the
FDPA operates in an unconstitutional mnmanner. Sanpson's first
argunment (Point One) relies on the fact that the death penalty is
rarely inposed in federal cases. He next asserts that there is no
principled way to distinguish between federal cases in which the
death penalty is inposed and those in which it is not (Point Two).
Finally, Sanpson argues that the death penalty is sought on the
i nvidious basis of race and on the irrational basis of geography
(Point Three). Thus, Sanpson argues that the inposition of the
death penalty in any particular case is arbitrary and capri ci ous,
and, therefore, violates the Ei ghth Amendnent.

It is permissible and appropriate for the court to decide
these related clains prior totrial. Once again, there is a genui ne
case and controversy, Sanpson has standing, the record concerning
these clains is conplete, and Sanpson wll suffer hardship if
required to go to trial pursuant to the FDPA. See Doe, 323 F.3d at

138. As set forth below, however, Sanpson's clainms do not,
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individually or cunul atively, establish that the FDPA operates in
an arbitrary and caprici ous manner.

Sanpson first asserts that in Furman the Suprene Court found
that only 15-20% of convicted nmurderers were sentenced to death in
the jurisdictions where the death penalty was authorized. See
Furman, 408 U. S. at 386 n.11 (Burger, C J., dissenting) and 435
n.19 (Powell, J., dissenting). Sanpson asserts that the essence of
the ruling in Furman was captured by Justice Stewart, who stated
t hat :

These death sentences are cruel and unusual in the same

way that being struck by lightning is cruel and unusual .

For, of all the people convicted of rapes and nmurders in

1967 and 1968, nmany just as reprehensible as these, the

petitioners are anong a capriciously selected random

handf ul upon whomthe sentence of death has in fact been

i nposed.

Id. at 309-10 (Stewart, J., concurring).

Sanpson contends, wthout contradiction, that since the
federal death penalty was reinstituted in 1988, | ess than 2%of the
nore than 1700 defendants eligible for its inposition have actually
been sentenced to death. See A-16, A-19, Declaration of Kevin
McNal 'y, 96. Thus, he argues that the FDPA, |ike the statutes at
issue in Furman, is unconstitutional.

However, the Suprene Court has expl ained that the decision in
Furman was not founded on the fact that the death penalty had

rarely been inposed, but rather on the fact that juries exercised

ungui ded di scretion in deciding who should |ive and who shoul d di e.
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In 1976, the Suprene Court in Gegg wote that:
Furman nandates that where discretion is afforded a
sent enci ng body on a matter so grave as the determ nation
of whether a human |ife should be taken or spared, that
di scretion nust be suitably directed and limted so as to
mnimze the risk of wholly arbitrary and capricious
action.
G eqgg, 428 U. S. at 189.
On the sane day, the Suprenme Court ruled that it was essenti al
that juries be afforded discretion in deciding whether to inpose
the death penalty by invalidating statutes that required its

i mposition for certain crimes. See Wodson v. North Carolina, 428

U S. 280, 301 (1996); Roberts, supra. In contrast, the statute

upheld in Gegg was deened valid because the procedures it
established "require[d] the jury to consider the circunstances of

the crime and the crimnal before it recommend[ed] [a] sentence”

and directed the jury's attention both to potentially relevant
ci rcunstances concerning the crinme and potentially relevant
characteristics of the person who conmtted it. Gegg, 428 U S. at
197 (enphasis added). These safeguards in Gegg were found to
"further an essential need of the Anglo-Anerican crimnal justice
system —t o bal ance the desirability of a high degree of uniformty
agai nst the necessity for the exercise of discretion.” Md eskey,
481 U. S. at 313 n. 35.

The FDPA fully nmeets the requirenents established in G egg for
guiding the discretion of the jury in a capital case. See G eqq,

428 U. S. at 196-98. Indeed, Sanpson does not contend that the FDPA
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as wittenis constitutionally inadequate in this respect. Because
the decision in Furman was based on the exercise of unguided
di scretion by juries rather than on their infrequent inposition of
the death penalty, the nere fact that the federal death penalty is
often not sought and is nore rarely inposed does not render it

unconstitutional. See United States v. Hanmmer, 25 F. Supp. 2d 518,

546-47 (M D. Pa. 1998); O Driscoll, 203 F. Supp. 2d at 341

This conclusion is not altered by Sanpson's claim that the
brief case sunmaries in his appendi x reveal no principled basis on
whi ch to distinguish the cases in which the federal death penalty
has been sought or inposed from those in which neither has
occurred. It is true, as Sanpson asserts, that the Suprene Court
has insisted that "capital punishnment be inposed fairly, and with

reasonabl e consistency, or not at all." Eddings v. Cklahoma, 455

U S 104, 112 (1982).
However, in Eddings, the Supreme Court imedi ately went on to
expl ain that:

By requiring that the sentencer be permtted to focus "on
the characteristics of the person who conmmtted the
crime," &eqgq, [428 U.S. at 197], the rule in Lockett [Vv.
Ohio, 438 U. S. 586 (1978)] recognizes that "justice ..

requires ... that there be taken into account the
ci rcunst ances of the offense together with the character
and propensities of the offender."” Pennsylvania v. Ashe,
302 U.S. 51, 55, 58 S. Ct. 59, 60, 82 L.Ed. 43 (1937). By
holding that the sentencer in capital cases nust be
permtted to consider any rel evant mtigating factor, the
rule . . . recognizes that a consistency produced by
ignoring individual differences is a fal se consistency.

Id. The Suprene Court reiterated this point in Md eskey when it
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wote that "[t]he Constitution is not offended by inconsistency in
resul ts based on the objective circunstances of the crine. Numerous
legitimate factors may influence the outcone of a trial and a
defendant's ultimte sentence. . . ." Mdeskey, 481 U. S. at 307
n. 28.

The evi dence Sanpson has submitted is not sufficient to prove
that truly simlar capital cases result in disparate sentences. The
brief case summari es on whi ch Sanpson relies |ack detail and focus
al nost exclusively on the crine. See A-37 to A-72. They di scl ose
not hi ng about the characteristics of the crimnal except his race.
Id. By ignoring the "individual differences" anong crimnals,
Sanpson invites the court to invalidate the FDPA because it does
not produce "a false consistency” in the inposition of the death
penalty. Eddings, 455 U S. at 112. This is not permssible or
appropri ate.

Sanpson could prevail in his effort to avoid being subject to
the death penalty if he proved that he i s being sel ectively subject
to prosecution based on his race or for sone other constitutionally

i nperm ssi bl e reason. See Mcd eskey, 481 U.S. at 292 & n.8; United

States v. Lewis, 40 F.3d 1325, 1345 (1st Gr. 1994); United States

v. Bin Laden, 126 F. Supp. 2d 256, 260-61 (S.D.N. Y. 2000). Sanpson,

however, has not asserted such a Fifth Anmendnent claim See June
11, 2003 Tr. at 75; Def.'s Reply at 9-10. Nor is the evidence

sufficient to establish a Fifth Amendnent selective prosecution
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cl ai m because Sanpson has failed to identify a simlarly situated
i ndi vi dual for whomthe federal government is not seeking the death

penalty. See Bin Laden, 126 F. Supp. 2d at 260-63.

Rat her, based on the evidence in the DQJ Study, Sanpson
contends that the federal death penalty system treats cases
differently based on three factors: the race of the defendant, the
race of the victim and the geographic | ocation of the prosecution.
Specifically, the defendant argues that federal prosecutors are
nore likely to seek the death penalty for black defendants than
white defendants; are nore likely to seek the death penalty in
cases where the victimis white than in cases where the victimis
bl ack; and are nore likely to seek the death penalty in Southern
"death belt" states than in Northern states that do not have a
cul ture of inposing the death penalty.

All three of these factors inplicate the Ei ghth Anmendnent.
None of them relate to the circunstances of the crinme or the
characteristics of the crimnal, which are the factors that nust be
wei ghed in determ ni ng whet her the death penalty is justified. |If
the sentences of simlarly situated defendants based on these three
factors were so great as to make the inposition of the death
penalty arbitrary and capricious, the Ei ghth Amendnment would be
violated. The first two factors, the race of the defendant and the

race of the victim also inplicate the Fifth Arendnent's guarantee
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of equal protection of the | aw. *°

Sanpson's victinms were white, and he is a white person being
prosecuted in a Northern state. Nevertheless, as with the issue
concerning the execution of the innocent discussed previously,
Sanpson relies on the contention that he may not be prosecuted
under a |l aw that operates in an unconstitutional manner to present
argunents based on disparities relating to race of the defendant
and geography. Once again, it is not necessary for the court to
deci de this i ssue because Sanpson has not denonstrated that racial
or regional disparities render the inposition of the death penalty
pursuant to the FDPA arbitrary and capricious, or that the racial
disparities prove a pattern of violations of the Fifth Amendnent.

As noted earlier, Sanpson bases his argunent regarding raci al
and regional disparities on the 2000 DQJ Study of how the federal
death penalty had been admnistered since 1988, and a 2001

suppl enmental report (the "Suppl enental DQJ Study"). Sanpson asserts

Any governnent classification that is so underincl usive or
overinclusive as to be irrational inplicates constitutional
guar antees of equal protection. See Burlington N R Co. v. Ford,
504 U. S. 648, 653-54 (1992). However, a classification based on
race i s subject to heightened judicial scrutiny as conpared to
cl assifications based on | ess suspect criteria such as geography.
See Gutter v. Bollinger, 123 S. C. 2325, 2337-38 (2003). The
def endant does not suggest that geographical disparities in the
adm nistration of the federal death penalty evidence a governnment
classification so irrational as to violate the Fifth Amendnent.
See Def.'s Brief at 50-52 (outlining Fifth Anmendnent argunent).
Such a claimwould fail in any event. For the reasons descri bed
bel ow regarding the relationship between the federal governnent
and the states, it would be rational for the federal governnent
to consider local attitudes regarding the death penalty in its
char gi ng deci si ons.
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t hat :

The essence of the study's findings was that the federal
deat h penalty had been di sproportionately sought agai nst
m nority-group defendants and irrationally sought on a
regional basis. As reported in the DQJ Study, after 12
years  of discrimnatory and irrational char gi ng
deci sions, federal death row consi sted of 19 nen, of whom
four were white, 13 bl ack, one Hi spanic and one "ot her."
Consistent with the historical roots of the death
penalty, 12 of the 19 defendants on federal death row at
that time had been sentenced to death in the South.
Virginia and Texas had contributed four defendants
api ece. No other jurisdiction, at the tinme of the Study's
rel ease, had sentenced nore than a single defendant to
deat h.

In ternms of which defendant actually faced the federal
deat h penalty, the DQJ Study showed that of the 159 cases
where the Attorney General had authorized a capital
prosecution, 44 defendants were white (27.7%, 71 were
black (44.7%, 32 were Hispanic (20.1% and another 26
were categorized as "other" (7.5%. [See, Table 1A at p.
T-2 of DQAJ Study.] Thus, nore than 70% of the federa
defendants targeted for the death penalty were non-
whi t es.

In addition to the racial disparity in federal death-
penal ty prosecutions, the study reveal ed a regi onal bias
to enforcenent of the federal death penalty. The DQJ
study revealed the followng on the issue of regiona
di sparity:

From 1995 onward, of the 94 federal districts
in the federal system only 49 had ever
subm tted a case recommendi ng capi tal
prosecution. [DQJ Study at 14.]

Twenty-two  federal districts had never
submtted a case for reviewat all. [DQJ Study
at T-59.]

Twent y- one f eder al districts, al t hough

submitting one or nore cases for review, had
never sought permssion to seek the death
penalty in any case.

Def.'s Brief in Support of Pretrial Mtions at 37-38 (footnote
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omm tted).

After analyzing the two DQJ studies, Professor David Bal dus
opined that: there is a significant risk of racial unfairness and
geographic arbitrariness in the adm nistration of the federal death
penalty (A-30); U S. Attorney charging and Departnent of Justice
aut hori zation rates are nuch higher in white-victi mcases than they
are in mnority-victim cases (id.); and the practice of death-
sentencing in the federal systemis largely a Southern phenonmenon
(A-32).

The argunent that the statistics disclosed in the DQJ Study
and Suppl enental Study denonstrate that the FDPA operates in an
arbitrary and capricious nmanner was rejected in Bin Laden, 126 F.
Supp. 2d at 263, for reasons that this court finds persuasive.

Anmong other things, the DOQJ Study "cannot tell wus the nost

meani ngful information of all: whether individuals simlarly
situated . . . have not been capitally-prosecuted in other federal
districts.” Id. In addition:

[F]or the aggregate statistical disparities in the DQJ
[ Study] even to be relevant, a prelimnary assunption
must be nmade that capital-approval rates should be
approxi mately equal across all 94 federal districts. But
this is unrealistic given inevitable differences between
districts in factors such as geographi c si ze, popul ati on,
denographic conposition, and crimnal density. It 1is
em nently reasonable to be of the view that sone

districts will of course encounter greater instances of
illicit conduct neeting federal capital-eligibility
criteria.
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While the court in Bin Laden was addressing only the issue of
geographic disparity, its observations are equally applicable to
Sanpson's claim that alleged racial disparities relating to the
adm nistration of the FDPA violate the Ei ghth Amendnent. For
exanple, while the DQJ Study indicates that nost inmates on death
row are mnorities, it does not indicate what percentage of the
i ndi viduals conmtting death eligible offenses are mnorities. |d.
As the court in Bin Laden concl uded:

At nost, the DQJ [Study] indicates that the 94 U S

Attorneys in this nation exercise their capital-approval

di scretion wunevenly. The Suprene Court declared in

McCl eskey, however, that "[a] pparent disparities ... are

an inevitable part of our crimnal justice systenf and

"where the discretion that is fundanental to our crim nal

process is involved, [courts should] decline to assune

that what is unexplained is invidious."” (481 U S. at

312-313, 107 S. C. 1756).

ld. at 263.

The statistics provided in this case do suggest that United
States Attorneys exercise their discretion unevenly. For exanple,
from 1988-2000 the United States Attorney for the District of
Massachusetts requested authorization to seek the death penalty in
only one of thirteen eligible cases, while the two United States
Attorneys in Mssouri sought authorization to seek it in each of
the sixteen eligible cases in those districts. DOJ Study at T-15,
T-19. However, the ultimte decision whether to make a prosecution

a capital case is the Attorney General's. Thus, in contrast to

Mcd eskey, 481 U. S. at 294-95 & n. 15, it is possible to focus on
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the decisions of a single federal official to determne if
discretion is being exercised in a perm ssible manner in federal
cases.

However, the ninety-four United States Attorneys still have
the discretion to decide whether to initiate a federal case in
which death is a potential penalty or to defer to a state
prosecution in which the death penalty my not (as in
Massachusetts) be authorized or, if it is authorized, may not be
sought. During the period covered by the DQJ Study, twenty-two
districts did not submt a potential case for review by the
Attorney General. DQJ Study at T-59 to T-62. This suggests that the
ninety-four United States Attorneys are still exercising unrevi ewed
discretion that may result in a nore uneven application of the
federal death penalty than the DQJ Study i ndicates.

However, this does not necessarily suggest that the FDPA is
being admnistered arbitrarily and capaciously. Rather, the
apparent, and perhaps hidden, regional disparities in seeking the
federal death penalty may in neani ngful neasure reasonably reflect
cultural differences in our very large and diverse nation and an
appropriate respect for those differences. Death is not a
perm ssi bl e penalty for nurder or any other crine in Massachusetts.
It is an authorized puni shment under M ssouri |law. The historically
different practices of the United States Attorneys i n Massachusetts

and M ssouri in requesting authority to seek the federal death
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penalty may reflect the differing attitudes toward the death
penalty enbodied in the statutes of their respective states. The
fact that, at least until recently, the Attorney General has
respected those differences i s not necessarily inproper. Rather, it
may i ndi cate a reasonabl e appreciation for the principles that are
the foundation of our federal system of governnent, and a
recognition that while the national governnment has the power to
seek the death penalty in a federal prosecution in a state |ike
Massachusetts, respect for the preferences of Massachusetts
citizens mlitates agai nst doing so.

The Departnent of Justice's standards and procedures require
a substantial federal interest tojustify seeking the death penalty
pursuant to FDPA. See USAM §89-10.070. Until June 2001, the United
States Attorney's Manual provided in pertinent part, that:

Where concurrent jurisdiction exists with a State or

| ocal government, it is anticipated that a Federal
indictnment for an offense subject to the death penalty
will be obtained only when the Federal interest in the

prosecution is nore substantial than the interests of the
State or local authorities. See Principles of Federa
Prosecution, USAM 9-27.000. et seq. In states where the
i nposition of the death penalty i s not authorized by | aw,
the fact that the maxi num Federal penalty is death is
insufficient, standing alone, to show a nore substanti al
interest in Federal prosecution.

USAM 89-10.070 (2000) (enphasis added). In June 2001, the |ast
guoted sentence was deleted from the United States Attorney's
Manual . See USAM 89-10. 070 (2003); see al so Raynond Bonner, "U.S.

Executes a Second Killer in a Wek," N.Y. Tines, June 20, 2001, at
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Al2. Therefore, the fact that a state's | aw does not provide for
the death penalty may al one now pronpt the initiation of a federal
capital case.

| ndeed, the Attorney General has reportedly recently directed
that the death penalty be sought in cases in which United States
Attorneys in the North have recomended against it. See A-76
Benjam n Weiser & Wl liamd aberson, "Ashcroft Pushes Executions in

More Cases in New York," N.Y. Tinmes, Feb. 6, 2003, at Al. In any

event, the instant FDPA prosecution against a white man in the
North may be part of a trend toward di m ni shing regional and raci al
disparities in seeking the federal death penalty at the expense of
no | onger respecting disparate regional preferences regarding the
ultimate sanction.

Jurors, however, have the potential to assure that a
comunity's deeply held values are not rendered irrelevant by
deci sions of the national governnent. It appears that potential is
often realized. There has only been one FDPA prosecution in which
the jury found the death penalty to be justified in a state—-
M chi gan—that does not itself have a statute providing for the
death penalty. See A-68 to A-70.

In any event, as indicated earlier, the Suprenme Court has
instructed that "[w] here the discretion that is fundanental to our
crimnal process is involved, [courts should not] assune that what

i s unexpl ained is invidious." Md eskey, 481 U.S. at 313. Sanpson,
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however, chal |l enges the governnent to expl ain what he characterizes
as regional and racial disparities in the operation of the FDPA
This is, in effect, a request for discovery.

In the context of a Fifth Amendnent selective prosecution
claim the Suprenme Court has recently held that "a defendant who
seeks discovery . . . must show sone evidence of Dboth
discrimnatory effect and discrimnatory intent,"” and that "raw
statistics regarding overall charges say nothing about charges

brought against simlarly situated defendants.” United States V.

Bass, 536 U. S. 862, 863, 864 (2002). This court concludes that a
conparable showing is required to obtain discovery concerning
Sanpson's rel ated Ei ght h Amrendnent claim That show ng has not been
made.

Thus, Sanmpson's claimthat the FDPA operates in a manner that
is arbitrary and caprici ous nust be decided on the current record.
For the reasons described previously, Sanpson's three related
argunents that the FDPA operates in a way that is arbitrary and
capricious and is, therefore, cruel and unusual in violation of the
Ei ght h Amendnent are not, individually or cunul atively, convinci ng.

See Bin Laden, 126 F. Supp. 2d. at 263.

Nor has Sanpson denonstrated a violation of the Fifth
Amendnent based on racial disparities in the adm nistration of the
federal death penalty. The First Crcuit has held that:

A sel ective prosecution claimfails unless the def endant
est abl i shes t hat hi s prosecution results from
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"intentional and purposeful discrimnation.” United
States v. Bassford, 812 F.2d 16, 19 (1st Cr.), cert.
denied, 481 U S. 1022, 107 S.C. 1909, 95 L.Ed.2d 514
(1987). This requires that the def endant denonstrate, "at
least prima facie, (1) that, while others simlarly
situated have not generally been proceeded against
because of conduct of the type formng the basis of the
charge against him he has been singled out for
prosecution, and (2) that the governnent's discrimnatory
selection of him for prosecution has been invidious or
based in bad faith, i.e., based upon such inpermssible
considerations as race...." Id. (quoting United States v.
Berrios, 501 F.2d 1207, 1211 (2d Cir.1974)).

Lews, 40 F.3d at 1345; accord Md eskey, 481 U S. at 292 ("[A]

def endant who al | eges an equal protection violation has the burden
of proving the exi stence of purposeful discrimnation.") (internal
guotation marks and citation omtted).

Wil e Sanpson's Fifth Amendnent claimrelies on the alleged
violation of the rights of others, he fails to identify any
particul ar person for whomthe federal governnment sought the death
penalty while not seeking that sanction for another simlarly
situated i ndividual. Sanpson's statistical evidenceis insufficient

to establish the necessary discrimnatory effect. See Bin Laden,

126 F. Supp. 2d at 261-62.

It is al so not adequate to prove purposeful discrimnation. In
McC eskey, the Suprene Court rejected the use of statistics to
denonstrate purposeful discrimnationinthe context of a chall enge
to the death penalty. MO eskey, 481 U.S. at 293-98. As the court
wote in Bin Laden, 126 F. Supp. 2d at 261, "[a]t its core, []

McCl eskey stands for the notion that, by thenselves, systemc
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statistics cannot prove racially discrimnatory intent in support
of an equal protection claimby a particular capital defendant."”

Sanpson attenpts to di stingui sh Mcd eskey, arguing that unlike
the | arge nunber of decision-nmakers at issue in MO eskey, inthis
case all of the authorization decisions at issue were nade by the
Attorney General. The defendant further notes that a single
Attorney GCeneral, Janet Reno, personally approved over 80% of
federal death penalty prosecutions initiated after 1988. Def.'s
Brief at 60 n.33. The court in Bin lLaden recognized this
di stinction:

McCleskey is silent on whether an individualized
statistical study should be treated as skeptically as a
systemc one. It is not entirely clear, after all, that
racially disproportionate figures with respect to a
si ngl e prosecut or's capital -chargi ng deci si ons shoul d not
afford a nore legitimte basis for an inference of
discrimnatory intent. (See generally John H. Bl une,
Theodor e Ei senberg & Sheri Lynn Johnson, "Post-Md eskey
Racial Discrimnation Cainms in Capital Cases," 83
Cornell L. Rev. 1771 (Sept.1998).) This practical
distinction is at issue here because the DQJ Survey
of fers both system c and individualized figures.

Bin Laden, 126 F. Supp. 2d at 261. Utimately, the court in Bin
Laden determned that it "need not rule . . . on the relationship
in death penalty cases between individualized statistical evidence
and proof of discrimnatory intent” because the defendants failed
to establish discrimnatory effect. [d.

However, the difficulty of using a system c study to establish
pur poseful discrimnation by various individuals was only one

reason that the Suprenme Court rejected the use of statistics to
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denonstrate discrimnatory intent in Md eskey. 481 U. S. at 294-97.
The Court also refused to permt MOC eskey to use statistica
evidence to prove purposeful discrimnation because of: the
"i nnumer abl e" factors that enter into decisions in a death penalty
case, "the inpropriety of [] requiring prosecutors to defend their
decisions to seek death penalties, often years after they were
made, " and the need for discretioninthe crimnal justice process.
Id. at 294, 296-97 (internal quotation marks omtted). |In |ight of
t hese consi derations, the statistics proffered by the defendant are
insufficient to establish purposeful discrimnation by the Attorney
Ceneral . Accordi ngly, Sanpson's Fifth Anendnent claim that the
FDPA di scrim nates based on race i s not proven.

| X.  SAMPSON' S CLAIM THAT THE FDPA | S UNCONSTI TUTI ONAL FOR THE
REASONS DESCRI BED IN FELL I'S NOT YET RI PE FOR DECI SI ON

Sanpson contends that because 18 U. S.C. 83593(c) authorizes
the use of information at sentencing that would not be adm ssible
under the Federal Rules of Evidence, the FDPA violates his Fifth
and Si xth Anendnent rights. This claimwas found to be neritorious
in Fell, 217 F. Supp. 2d at 485-90, but has been rejected in other

cases. See, e.q., United States v. Haynes, Cr. No. 01-20247-D, 2003

W. 21537282, at *12-*13 (WD. Tenn. May 5, 2003); United States v.

Matt hews, 246 F. Supp. 2d 137, 141-46 (N.D.N.Y. 2002); United

States v. lentz, 225 F. Supp. 2d 672, 682-84 (E.D. Va. 2002);

United States v. Regan, 221 F. Supp. 2d 672, 681-83 (E.D. Va

2002). This issue is not ripe for resolution in the instant case
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because the relevant record is not conplete.
This court explained previously its tentative view on this

i ssue. See Sanpson, 245 F. Supp. 2d at 338-39. It is still not

cl ear whether the governnment will offer, and the court wll admt
under 83593(c), any evidence against Sanpson that would not be
adm ssi bl e pursuant to the Federal Rules of Evidence. 1d. at 339.

Mor eover, 83593(c) may prove to be nore favorable to Sanpson
than the Federal Rules of Evidence. It may allow himto present to
the jury information concerning mtigating factors that would
ordinarily be inadm ssible. In addition:

Section 3593(c) provides that at the penalty phase of the
trial, "[i]nformation is adm ssible regardless of its
adm ssibility under the rules governing adm ssion of
evidence at crimnal trials except that information may
be excluded if its probative value is outweighed by the
danger of <creating unfair prejudice, confusing the
i ssues, or msleading the jury." This balancing test is
nore favorabl e to t he def endant than the test established
by Federal Rule of Evidence 403, which requires that to
excl ude ot herwi se adm ssi bl e evidence a court find that
its probative value is substantially outweighed by such
dangers. See Fed R Evid. 403; Regan, 221 F. Supp.?2d at
682.

Id. (enphasis added).

The Suprene Court held in Geqgg, 428 U S. at 204, that "it
[is] desirable for the jury to have as nuch information before it
as possible when it nmakes the sentencing decision.”" In R ng, 536
U S at 609, the Suprene Court reversed its prior precedent and
deened the factors that subject a defendant to a possible death

sentence to be the functional equivalents of elenents of the
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of fense. This ruling may render i nadm ssible sonme infornmation that
previ ously coul d have been presented to a jury in the penalty phase

of a capital case. See Sanpson, 245 F. Supp. 2d at 339. However,

this case is still not in a posture where that question can be
resol ved
The court will evaluate the governnent's proffered penalty

phase evidence in the context of Sanpson's claim that 83593(c)
violates his constitutional rights. If the court decides that the
government should be allowed to introduce evidence that would be
i nadm ssi bl e pursuant to the Federal Rules of Evidence, Sanpson's
cl aimbased on Fell will be ripe for resolution.

X SAMPSON' S CLAI M THAT THE FDPA | S UNCONSTI TUTI ONAL AFTER RI NG
' S | NCORRECT

Sanpson reiterates his claim that Ring renders the FDPA
unconstitutional because the statute does not expressly require
that the factors which subject a defendant to the possible
i mposition of the death penalty be alleged in the indictnment. The
court previously considered and rejected this contention. See
Sanpson, 245 F. Supp. 2d at 330-38. For the reasons explained
previ ously, Sanpson's claimremains unneritorious. |d.

XI.  SAMPSON S CLAI M5 REGARDI NG APPELLATE REVI EW ARE NOT ALL RI PE
FOR RESOLUTI ON

Sanpson asserts that the FDPA does not authorize appellate
review for plain error (Point Twelve) or review of whether the

death sentence inposed on the appellant is proportional to the
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sentences inposed on other, simlarly situated individuals (Point
El even). He argues that the FDPA is, therefore, unconstitutional.

Many | ower courts have rejected these argunents. See Bin Laden, 126

F. Supp. 2d at 297 & nn.10 & 12 (citing cases). As the governnent
has acknow edged, however, the Suprene Court has not decided all of
the i ssues Sanpson presents. See June 11, 2003 Tr. at 144.

This court finds that the i ssues concerning the constitutional
adequacy of the appellate review provided by the FDPA are not al
ripe for resolution. If Sanpson is convicted and is sentenced to
death, the First Crcuit wll decide the scope of its review See

Llera Plaza, 179 F. Supp. 2d at 457 ("Determ ning the proper scope

of appellate reviewis, of course, a matter to be determ ned by a
court of appeals, not by a district court.”). Only then wll the
facts be sufficiently clear to permt a decision on Sanpson's claim
that the FDPA does not provide for constitutionally adequate
appellate review It is nost appropriate that the First Crcuit
decide the nmerits of that claim |1d.; Cuff, 38 F. Supp. 2d at 286.

More specifically, Sanpson asserts that the FDPA provides, in
part, that "whenever the court of appeals finds that . . . the
proceedi ngs involved any other legal error requiring reversal of

t he sentence that was properly preserved for appeal under the rul es

of crimnal procedure" it shall remand the case. 18 U S.C

83595(c) (2) (O (enphasis added). Sanpson contends that the statute,

therefore, deprives the courts of appeals in FDPA cases of their
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usual power to review and reverse or remand for plain error, as to
whi ch there was no objection at trial. See Fed. R CrimP. 52(b);

United States v. O ano, 507 U. S. 725, 731-37 (1993); United States

v. Frady, 456 U.S. 152, 163 n.13 (1982).

However, the Suprene Court has addressed 83595(c)(2)(C and
stated that "[t]he statute does not explicitly announce an
exception to plain-error review, and a congressional intent to
create such an exception cannot be inferred from the overall

schene." Jones v. United States, 527 U. S. 373, 388-89 (1999). The

Court then went on to review the jury instructions at issue for
plain error. |d. at 389. Thus, Sanpson's claim that the FDPA
violates his right to equal protection by prohibiting plain error
reviewis wthout nerit.

Sanpson's argunent regarding proportionality review is not
ripe for resolution. The proportionality review Sanpson clains is
not provi ded by the FDPA:

presunes that the death sentence is not disproportionate

to the crine in the traditional sense. It purports to

inquire instead whether the penalty is nonetheless

unaccept abl e in a particul ar case because

di sproportionate to the punishnent inposed on others

convicted of the sane crine.

Pulley v. Harris, 465 U S. 37, 43 (1984).

The FDPA does not expressly provide for proportionality
review. In Pulley the Suprene Court stated that while in Zant v.
St ephens, 462 U.S. 862 (1983) it had "enphasiz[ed] the inportance

of mandatory appellate review under the Georgia statute, [it] did
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not hold that wthout conparative proportionality review the
statute woul d be unconstitutional.” Id. at 50 (internal citations
omtted). The Court added that "[t]here is [] no basis in [its]
cases for holding that conparative proportionality review by an
appellate court is required in every case in which the death
penalty is inposed and the defendant requests it." 1d. at 50-51.
Pul l ey did not involve a statute which, |ike the FDPA, permts
the use of non-statutory aggravating factors and a weighing of
aggravating and mtigating factors to determ ne whether a death

sentence is justified. See Pulley, 465 U S at 51-54. Thus, as

the governnent has acknow edged, see June 11, 2003 Tr. at 144,
neither the Suprenme Court nor the First Crcuit has decided the
i ssue Sanpson presents.

However, the FDPA does not prohibit the courts of appeals from
performng a proportionality review of a death sentence. The
Fl ori da Suprene Court perforns proportionality review despite the
fact that the Florida statutes authorizing capital punishnment do

not provide for it. See Tillman v. State, 591 So. 2d 167, 168-69

(Fla. 1991). The Suprene Courts of Arizona and Arkansas did the

sane, despite a |ack of statutory authority, prior to Pulley. See

Penny J. Wiite, "Can Lightning Strike Twi ce? (bligations of State

Courts after Pulley v. Harris," 70 U. Colo. L. Rev. 813, 845-48

(1999). These exanpl es suggest that the First Crcuit may conduct

a proportionality review if Sanpson is sentenced to death.
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Such revi ewwoul d not invol ve a constitutionally inpermssible
rewiting of the statute. Just as the FDPA neither explicitly
forbids nor requires that an indictnent allege at |east one
statutory aggravating factor, the FDPA neither forbids nor requires
proportionality review This court has previously found that Ring,
supra, did not render the FDPA unconstitutional in part because
"there is nothing in the [statute] that expresses Congressiona
intent to prohibit the grand jury fromperformng its traditional
function under the Fifth Arendnent follow ng Ring." Sanpson, 245 F.
Supp. 2d at 336. The sane analysis and conclusion apply to
Sanpson's cl ai mconcerning proportionality review.

Sanpson's claimthat the FDPA is unconstitutional because it
does not provide for proportionality reviewis, therefore, not ripe
for resolution because the relevant facts regarding the scope of
review are not yet established. See Doe, 323 F.3d at 138. As the
First Crcuit has witten, "[d]eciding constitutional questions in

the abstract is a recipe for nmaking bad law." United States v.

Hlton, 167 F.3d 61, 71 (1st G r. 1999), abrogated on other grounds

by, Free Speech Coalition, supra. The court will not do so wth

regard to Sanpson's claim that the FDPA fails to provide for
constitutionally required proportionality review

XI'l. SAMPSON S CHALLENGES TO THE NON- STATUTORY AGGRAVATI NG FACTORS
ARE ElI THER NOT' R PE OR ARE W THOUT MERI T

Sanpson raises several challenges to the non-statutory

aggravating factors that the governnent alleges in its Notice of
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Intent to Seek the Death Penalty. He argues that: they are not
aut hori zed by the FDPA (Poi nt Seven); if authorized, they represent
an unconstitutional delegation of |egislative authority (Point
Ten); they may not include unadjudicated crimnal conduct (Point
Ni ne); and sonme of them are unconstitutionally vague, duplicative
or irrelevant (Point Eight). Sone of these clains are ripe for
deci sion now, but others are not.

Sanpson's argunents that the FDPA does not authorize the
governnment to allege non-statutory factors and that, if it does,
t he FDPA vi ol ates the constitutional prohibition on the del egation
of legislative power to the executive branch are ripe for
adj udi cation. Both argunents can be resol ved based on the text of
the statute. Sanpson's claimthat unadjudi cated crimnal conduct
can never properly be a non-statutory aggravating factor is also
ripe for decision because it does not depend on the particular
unadj udi cated crines that the governnment alleges in this case. In
contrast, the argunents relating to specific aggravating factors
are, in large part, not yet ripe for decision. |In order to best
evaluate the rel evance, reliability, probative val ue and danger of
unfair prejudice associated with the non-statutory aggravating
factors that Sanpson attacks, the court nust wait until it has

additional information about them
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A THE FDPA AUTHORI ZES THE GOVERNMENT TO ALLEGE NON
STATUTORY AGGRAVATI NG FACTORS

Sanpson contends that the FDPA does not authorize the

government to allege non-statutory aggravating factors, with the

exception of victiminpact evidence. According to Sanmpson:

This is so because 83592(c) of the statute contradicts
83591(a) of the statute. The forner provides that the
jury "may consi der whet her any other aggravating factor
for which notice has been given exists.”" 18 U S C
§ 3592(c). But 83591(a) provides that a defendant may be
sentenced to death only after a consideration by the jury
of "the factors set forth in 83592 . . . ." Section 3592
contains . . . a listing of 16 factors and 16 factors
only. Therefore, non-statutory factors my not be
considered by a jury since they are not — and coul d not
be — set out in 83592.

Def.'s Brief at 77 (footnote omtted).

This argunent is not persuasive. See Llera Plaza, 179 F. Supp.

2d at 457-59. Rather, the FDPA provides that in deciding whether

the death penalty is justified, the jury nust consider the

statutory aggravating factors set forth in 83592 and nmay also

consi der

any proven non-statutory aggravating factors. Mor e

specifically, as explained in Llera Plaza:

Cl ose scrutiny of the FDPA's text reveals that the

probl emof parsing 883591(a) and 3592(c) i s sonewhat nore
conpl ex than t he def endants' argunent--and the refutation
of a cognate argunent in [United States v.] Nguyen[, 928

F

Supp. 1525 (D. Kan. 1996)]--would suggest. To

understand the quoted statutory provisions, reference
must be made to the entire fabric of the FDPA

O her sections of the FDPA confirmthat the phrase

"the factors set forth in section 3592," as used in
§ 3591(a), should be interpreted to include only
statutory aggravating factors. For exanple, el sewhere in
the statute, the sentencer is directed to "return speci al
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findings identifying any aggravating factor or factors
set forth in section 3592 found to exist and any other
aggravating factor for which notice has been provided
under subsection (a) found to exist." 83593(d) (enphasis
added). In this context, it is clear that the phrase
"factor or factors set forth in section 3592" refers only
to statutory aggravating factors, since it is explicitly
di stinguished from the phrase "any other aggravating
factor for which notice has been provided," referring to
non-statutory aggravating factors. In addition, the FDPA
al so mandates that "[i]f no aggravating factor set forth
in section 3592 is found to exist, the court shall inpose
a sentence ot her than death authorized by |aw. " 83593(d)
(emphasis added). Here again, the phrase "factor set
forth in section 3592" clearly refers only to statutory
aggravating factors; the FDPAis uniformy understood to
precl ude the sentencer frominposing the death penalty if
it has not found, beyond a reasonable doubt, that at
| east one statutory aggravating factor exists. See, e.q.,
Al len, 247 F.3d at 758; Cooper, 91 F. Supp.?2d. at 95.

Consi stency therefore demands that in reading
8§ 3591(a), the phrase "the factors set forth in section
3592" must be taken to conprehend only statutory
aggravating factors. However, this is not to say that the
defendants are correct that 83591(a) underm nes the
government's authority, under the catch-all sentence of
83592(c), to articulate and attenpt to establish non-
statutory aggravating factors. To reiterate, 83591(a)
aut hori zes the sentencer to inpose the death penalty if
it finds such a sentence justified "after consideration
of the factors set forth in section 3592." Section
3591(a) thus affirmatively directs the sentencer to
include statutory factors in its calculus; however, it
does not prohibit the sentencer from including
non-statutory aggravating factors as well--or, for that
matter, mtigating factors. Sinply because consi deration
of one type of factor is mandated does not nean that
consideration of other types of factors is precluded.

To construe 83591(a) so narrowmy as to nullify the
catch-all sentence of 83592(c) authorizing the use of
non-statutory aggravating factors would violate "the
| ongst andi ng canon of statutory construction that terns
in a statute should not be construed so as to render any
provi sion of that statute neaningless or superfluous.”
Beck v. Prupis, 529 U S. 494, 506, 120 S.C. 1608, 146
L. Ed. 2d 561 (2000); see also United States v. Menasche,
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348 U. S. 528, 538-539, 75 S.Ct. 513, 99 L.Ed. 615 (1955).
The defendants' argunent does not, therefore, present a
conpelling challenge to the governnent's authority to
articulate non-statutory aggravating factors under the
FDPA.
ld. at 458-59.
B. THE POVNER TO ALLEGE NON- STATUTORY AGGRAVATI NG FACTORS | S
NOT A DELEGATI ON OF LEd SLATIVE POAER TO THE EXECUTI VE
BRANCH
Sanpson argues that by allow ng the Departnent of Justice to
define non-statutory aggravating factors, Congress has viol ated t he
constitutional prohibition on the del egation of |egislative power

to the executive branch. See generally Wi tnman v. Anerican Trucking

Ass'ns, 531 U.S. 457, 472-76 (2001). The governnent responds that
"[t]he argunent fails because the FDOP]A is not a del egation of
| egislative authority at all"™ and "[e]ven if the FD[P]A's provision
for the presentati on of non-statutory aggravati ng factors were held
to involve a delegation of legislative authority to the Executive
Branch, that delegation is not inproper.”™ Gov.'s Consol. Resp. at
69- 70.

The governnent's response incorporates a dichotony that has
appeared in various del egation cases. However, as Justice Scalia
has witten:

While it has becone the practice in [the Suprene Court's]

opinions to refer to "unconstitutional delegations of

| egislative authority" versus "lawful delegations of

| egislative authority,” in fact the latter category does

not exist. Legislative power is nondel egabl e.

Loving v. United States, 517 U. S. 748, 776-77 (1996) (Scalia, J.,
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concurring in part and concurring in the judgnent). This principle
appears to have been adopted by the majority of the Suprene Court

in Wiitman, 531 U S at 472, over the objections of Justices

Stevens and Souter. ld. at 488 (Stevens, J. and Souter, J.,
concurring in part and concurring in the judgnent). Thus, the
question, properly franmed, is not whether there has been an

"unl awful " del egation of |egislative power, but whether there has
been any del egation of |egislative power at all.

When a prosecutor exercises the power provided by the FDPA to
identify non-statutory aggravating factors, and incorporates them
in an indictnent returned by a grand jury, he is performng an
executive function rather than exercising |legislative power.
Consequent |y, the FDPA does not invol ve a del egation of |egislative
power to the executive branch.

This conclusion is rooted in the role of non-statutory
aggravating factors in the process established by the FDPA for
determ ning whether the death penalty should be inposed. There
are, as a practical matter, three stages to a federal death penalty
case. The first stage determ nes whether guilt has been proven.
In this case, the governnent nust prove, beyond a reasonabl e doubt,
t hat Sanpson commtted a carjacking resulting in death within the
meani ng of 18 U S.C. 82119(3). If Sanpson is found guilty, in the
second stage the jury decides whether he is eligible for the death

penalty. In the eligibility stage, the government nust prove
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beyond a reasonabl e doubt, one of the four nental states delineated
in 18 U S. C. 83591(a)(2) and at |east one of the sixteen statutory
aggravating factors set forth in 18 U S C 83592(c). If the
defendant is found to be eligible for execution, in the third stage
the jury decides whether to select the death penalty as the
puni shment for his crine. It is in this stage, when the jury
det erm nes whet her a sentence of deathis justified for an eligible
def endant, that non-statutory aggravating factors enter into the
jury's deliberations.

The latter two stages, eligibility and selection, are
essential to any constitutional schene of capital punishnent. As
t he Suprene Court has stated:

[S]tatutory aggravating ci rcunst ances pl ay a

constitutionally necessary function at the stage of

| egislative definition: they circunscribe the class of

persons eligible for the death penalty. But the

Constitution does not require the jury to ignore other

possi bl e aggravating factors inthe process of sel ecting,

fromanong t hat cl ass, those defendants who will actually

be sentenced to death. What is inportant at the

sel ection stage is an individualized determ nation on the

basis of the character of the individual and the
ci rcunstances of the crine.

Zant, 462 U.S. at 878-79 (footnote omtted) (enphasis in original).

Determning the criteria that define who is eligible for a
sentence of death, by defining the substantive crine and the
additional factors that nmake a person who commts that crine
eligible for the death penalty, is a legislative function.

Congress may not del egate to the executive branch the authority to
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enl arge the class of people who are eligible for a federal death
sentence, by allowing the Executive to either define new
substantive crinmes or to add to the gateway nental states and
statutory aggravating factors set forth in the FDPA. The FDPA does
not, however, do this.

Unl i ke statutory aggravating factors, non-statutory aggravati ng
factors relate solely to the individualized determ nati on of whet her
a death sentence is justified for a person who has, based on proven
statutory factors, been found eligible for execution. The finding
of a non-statutory aggravating factor is neither a necessary nor
sufficient prerequisite to inposing a death sentence. The contrast
bet ween statutory aggravating factors and non-statutory aggravating

factors is even clearer in light of Ring, supra. The statutory

aggravating factors have now been deened to be the functional
equi val ents of offense elenents and, therefore, nust be charged in
an indictnent. See Ring, 536 U S. at 609; Sanpson, 245 F. Supp. 2d
at 332-33. However, "[Db]ecause a findi ng of nonstatutory aggravati ng
factors does not 'increase[] the penalty for a crine beyond the

prescribed statutory maxi mum' [Apprendi v. New Jersey,] 530 U S.

486, 490 (2000)] they need not be alleged in the indictnent.”
Davis, No. CR A 01-282, 2003 W 1873088, at *2.

Thus, in alleging a non-statutory aggravating factor, the
prosecutor is not "making law' Dby <creating any substantive

obligation, crimnalizing any conduct, or increasing the maxi num
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penalty to which a particular defendant is exposed. Instead, the

prosecutor is engaging in an act of advocacy. See United States v.

Pitera, 795 F. Supp. 546, 560-61 (E.D.N. Y. 1992).

In a non-capital case, the rel evant statute provides that "[n]o
[imtation shall be placed on the information concerning the
background, character, and conduct of a person convicted of an
of fense which a court of the United States may recei ve and consi der
for the purpose of inposing an appropriate sentence.” 18 U S C
83661. Thus, in such cases the parties at sentencing regularly
present information concerning what are, in effect, relevant non-
statutory aggravating and mtigating factors. See Fed. R Cim P
32(i). The Departnent of Justice, "in engaging in such advocacy,
exercises discretion derived from the executive's enforcenent
powers, not fromany del egated | egislative powers."” Pitera, 795 F
Supp. at 561. It is exercising the President's power to "take Care
that the Laws be faithfully executed. . ." U S. Const. Art. |1, 83.

These principles are equally applicable in a capital case.
I ndeed, death is the one sentence |egislatures cannot make

mandat ory. See Whodson, 428 U.S. at 303-05. The defendant has

constitutional and statutory rights to present evidence of rel evant
mtigating factors to a sentencing jury in a capital case. See
MO eskey, 481 U.S. at 305-06; Pitera, 795 F. Supp. at 561. The
Department of Justice has at least a related statutory right to

argue that relevant aggravating factors justify inposition of the
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death penalty. In presenting evidence and argunents concerning the
propriety of the death penalty in a particul ar case, the governnent
IS not exercising the legislative power to define who is eligible
for execution. Rather, the Departnment of Justice is performng the
Executive's traditional function of seeking to persuade the court,
which in a capital case acts with and through the jury, that the
sentence that it advocates is the nost appropriate sanction.

The FDPA provides a structure for this advocacy. The gover nnent
must give the defendant notice of the non-statutory aggravating
factors it proposes to prove. See 18 U S. C. 83593(a). The statute
further provides that those non-statutory aggravating factors nust
be "relevant." 1d. "[A]s pertains to the identification of factors
i ntended to give guidance in maki ng the decision whether to inpose
a death sentence or life inprisonnent, relevance neans rel evance to

the i ssue: who should live or die." United States v. Friend, 92 F.

Supp. 2d 534, 543 (E.D. Va. 2000); see also Gregqg, 428 U S. at 192

(stating that the unguided discretion found unconstitutional in
Furman "will be alleviated if the jury is given gui dance regardi ng
the factors about the crime and the defendant that the State,

representing organi zed society, deens particularly relevant to the

sentenci ng decision.") (enphasis added).
Once the governnent gives notice of what it proposes to prove
and argue as justification for a death sentence, the judge serves

as a gatekeeper. Before admtting evidence of a non-statutory
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aggravating factor, the judge nust find that it is sufficiently
rel evant, that the evidence supporting it is sufficiently reliable,
and that the probative value of the evidence is not "outwei ghed by
t he danger of creating unfair prejudice, confusing the issues, or

m sl eading the jury." 18 U S. C. 83593(c); see also United States

v. Jones, 132 F.3d 232, 239-40 (5th Gr. 1998), aff'd, 527 U S. 373
(1999). After the judge perforns this gatekeeping function, the
jury considers any proven non-statutory aggravating and mtigating
factors along with any proven statutory aggravating and mtigating
factors in deciding whether the death sentence is justified. See
18 U. S.C. 83593(e).

Thus, under the FDPA, the sentencing function is one that is
shared anong the legislature, the prosecution, the court and the
jury. Shared responsibility for sentencing decisions is not unique
to the FDPA. "Hi storically, federal sentencing--the function of
determning the scope and extent of punishnent--never has been
thought to be assigned by the Constitution to the exclusive
jurisdiction of any one of the three Branches of Governnent."

Mstretta v. United States, 488 U. S. 361, 364, 390 (1989). Indeed,

all three branches play an inportant role in the typical sentencing
deci sion. Congress sets nmaxi mum sentences for crines and, in sone
cases, nmandatory m ninum sentences as well. The United States
Sent enci ng Conmi ssion pronul gates Guidelines that limt a judge's

discretion. See 28 U S.C. 8991; 18 U. S.C. 83553(b). The prosecutor
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chooses which aggravating factors, if any, to advocate in arguing
for a particular sentence within a Guideline range or in seeking an
upward departure. In a non-capital case, the court deci des the npst
appropriate, |awful sentence.

Since non-statutory aggravating factors are used only in the
exerci se of the Executive's power to advocate a particul ar sentence,
Congress has not in the FDPA del egated any of its | egislative power.
Consequently, it does not matter whether Congress has articul ated
anintelligible principletoguidethe Attorney General's discretion
in alleging non-statutory aggravating factors. The "intelligible
principle" test isonly inplicated in cases where Congress del egates
rul emeki ng authority to the Executive. As the Second Circuit has
stated, the "[e]xercise of . . . prosecutorial discretion involves
no rulemaking power on the part of the Executive Branch and,
therefore, cannot constitute a delegation of |egislative power to
the Attorney Ceneral--let alone an unlawful delegation of such

power." United States v. Yousef, 327 F.3d 56, 116 (2d G r. 2003).

Therefore, Sanpson's <claim that the FDPA involves an
unconstitutional del egation of | egislative power i s not neritorious.

C. UNADJUDI CATED CRI M NAL CONDUCT MAY BE CONSI DERED AS A
NON- STATUTORY AGGRAVATI NG FACTOR

Sanpson asserts that alleged crimnal conduct of which he has
not been previously convicted may not, as a nmatter of |aw, be
presented to the jury as a non-statutory aggravating factor (Point

Nine). He relies, in part, on the contention that a jury which has
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al ready found a defendant guilty of a capital offense cannot fairly
decide if he previously commtted other crines. If the court is not
per suaded t hat evidence of all eged, unadjudi cated crim nal conduct
is categorically inadm ssible, Sanpson requests that the court
require that the governnent specify before trial the unadjudicated
crimnal conduct it proposes to prove and carefully evaluate the
reliability of the governnent's evidence before authorizing its
adm ssi on.

Several state courts have found the argunents Sanpson presents

to be persuasive. See Cook v. State, 369 So. 2d 1251, 1257 (Al a.

1978); State v. MCorm ck, 397 N E. 2d 276, 278 (Ind. 1979); State

v. Bobo, 727 S. W 2d 945, 955 (Tenn. 1987); State v. Barthol onew, 683

P.2d 1079, 1086 (Wash. 1984) (reaffirm ng hol di ng of prior decision
at 654 P.2d 1170 regardi ng unadjudicated crimnal conduct after
Suprene Court vacated prior decision). However, as Judge Ponsor
wote in rejecting a conparable claimin Glbert:

The overwhel m ng majority of federal courts has held
that neither the Ei ghth Anmendnent nor the due process
clause 1inpose a per se barrier to the wuse of
unadj udi cated crimnal conduct in capital sentencing.
See, e.qg., Hatch v. State, 58 F.3d 1447, 1465 (10th
Cir.1995) (uphol ding use of prior unadjudicated conduct
fromdue process challenge), cert. denied, 517 U S. 1235,
116 S.Ct. 1881, 135 L.Ed.2d 176 (1996); United States v.
Cooper, 91 F. Supp.2d 90, 106-107 (D.D.C. 2000) and cases
cited (allowing evidence of uncharged racketeering
of fenses, robbery, shootings and handgun offenses);
United States v. Davis, 912 F.Supp. at 949 (allow ng
prior msconduct as long as its use does not violate
ot her safeguards). Indeed, in a pre-Furman case, the
Suprene Court held that a judge's consideration of
unadj udi cated crines in sentencing a defendant to death
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did not violate the due process clause. See Wllianms V.
New York, 337 U. S. 241, 244, 69 S.Ct. 1079, 93 L.Ed. 1337
(1949), discussed in Hatch, 58 F. 3d at 1465. Al though the
| andscape of federal death penalty jurisprudence has
changed substantially since 1949, nothing in the Court's
subsequent jurisprudence has di sturbed the core ruling in
this case. See N chols v. United States, 511 U S. 738,
747, 114 S. Ct. 1921, 128 L.Ed.2d 745 (1994) (citing
hol ding of Wllians with approval). :

* * %

[E]ven if this court were not bound by precedent,
def endant's argunents agai nst admi ssi on are outwei ghed by
the sinple fact that evidence of other acts of violence
by a defendant "is arguably nore rel evant and probative
than any other type of aggravating evidence supporting
i nposition of the death penalty."” Davis, 912 F. Supp. at
948. For the court to inpose a per se ban on such
evi dence would give juries a far nore positive view of
many capital defendants than is true and accurate. This
woul d detract fromthe reliability of capital sentencing,
because the nore information juries have about of fenders,
the nore reliable and predictable their determ nations
will be. See United States v. Beckford, 964 F. Supp. 993,
997-98 (E.D. Va. 1997).

G lbert, 120 F. Supp. 2d at 151-52 (footnote omtted) (enphasis in
original).

This court finds the reasoning in Glbert persuasive. It is,
therefore, not <categorically unconstitutional to permt the
presentation of evidence of unadjudicated crimnal conduct in the
penalty phase of a capital case.

The court has, however, ordered t he governnent to produce prior
to trial the evidence of such conduct that it will seek to admt.
Before rulingonits adm ssibility, the court will conduct a hearing
to determ ne whether the all eged crines are rel evant to deciding the

i ssue of which nmurderers should |ive and which should die. See
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Zant, 462 U. S. at 876-77. This court does not anticipate having to
deci de whether the evidence proffered is sufficiently reliable to
be considered because Sanpson admts conmtting the other crines
and, at this point, only asserts that they do not constitute
di screte, non-statutory aggravating factors.

D. | SSUES RELATI NG TO SPECI FI C FACTORS

The def endant attacks seven of the aggravating factors all eged
by the governnment inits Notice of Intent to Seek the Death Penal ty.
He argues that:

(a) The statutory aggravating factor alleging that each
hom ci de was commtted “in an especially hei nous, cruel,
and depraved rmanner” | acks factual support, S
unconstitutionally vague and shoul d be stricken;

(b) The statutory aggravating factor alleging that each
hom ci de was commtted after “substantial planning and
preneditation” is unconstitutionally vague and shoul d be
stricken;

(c) The statutory aggravating factor alleging (as to M.
McCl oskey only) “vul nerability of victin? i's
unconstitutionally vague and shoul d be stricken;

(d) The non-statutory aggravating factor alleging the
carjacking of WIlliam Gegory is not constitutionally
rel evant and shoul d be stricken;

(e) The non-statutory aggravating factor alleging five
armed bank robberies in North Carolina 1is not
constitutionally relevant and should be stricken;

(f) The non-statutory aggravating factors alleging
“cont enrpor aneous convictions for nore than one nurder”
and the nmurder of Robert Witney are alleged in a
duplicative manner and should be stricken or limted in

use,
(9) The non-statutory aggravating factor “future
danger ousness” is unconstitutionally vague and
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duplicative of other allegations in the notice of
aggravating factors.

Def.'s Brief at 78-79.

Wth regard to the statutory aggravating factor alleging that
"[t]he defendant committed the offense in an especially heinous,
cruel, or depraved manner in that it involved torture or serious
physical abuse to the victim" +the court |acks sufficient
information to address the defendant's claimthat this factor | acks
factual support. However, the defendant's claimthat this factor
is unconstitutionally vague is ripe for decision and incorrect.

The Suprenme Court has witten that the proper degree of

definition' of eligibility and selection factors often '"is not

suscepti bl e of mat hematical precision... Tuil aepa v. California,

512 U. S. 967, 973 (1994) (quoting Walton v. Arizona, 497 U S. 639,

655 (1990)). "[A] factor is not unconstitutional if it has sone

' common-sense core of nmeaning . . . that crimnal juries should be

capabl e of under st andi ng. Id. (quoting Jurek v. Texas, 428 U.S.

262, 279 (1976)). This court, like every other court to have
considered this challenge to the FDPA, finds that this standard is
met by the all eged aggravating factor that the crinme was commtted
"in an especially heinous, cruel, or depraved manner in that it
i nvol ved torture or serious physical abuse tothe victim" 18 U.S. C.

83592(c) (6); see Matthews, 246 F. Supp. 2d at 148-49 (citing cases);

1 Leonard B. Sand et al., Mdern Federal Jury Instructions, Inst.

9A-11 cm., at 9A-46 ("Courts have wunaninmously denied these
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[ vagueness and overbreadth] challenges.").

Sanpson's vagueness challenge to the aggravating factor
alleging that "[t]he defendant commtted the offense after
substantial planning and preneditation to cause the death of a
person” is also without nerit. This challenge too has, for good
reason, been "uniformy rejected" by other courts. 1 Leonard B.

Sand et _al., Mdern Federal Jury Instructions, Inst. 9A-13 cnt., at

9A-53; see Bin Laden, 126 F. Supp. 2d at 296 n.7 (citing cases).

The aggravating factor alleging that McCl oskey  "was
particularly vulnerable due to old age and infirmty" also is not
unconstitutionally vague. The defendant and the governnent
acknowl edge that courts have instructed juries that this factor
requires a nexus between the victim s vulnerability and the of f ense.
Conpare Def.'s Brief at 87 with Gov.'s Consol. Resp. at 50.
However, Sanpson argues that a nexus requirenent is insufficient.
Sanpson contends that the court should also instruct the jury that
t he governnent nust prove that the defendant "(1) was aware of the
victims vulnerability and (2) specifically targeted his victim
because of that vulnerability" because otherw se a defendant could
becone eligible for a death sentence as a result of "circunstances
that the defendant was unaware of and which played no role in the
capital offense beyond nere happenstance.” Def.'s Brief at 88.
Thus, it appears that the defendant is not really arguing that this

aggravating factor is unconstitutionally vague, but rather that the
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court should craft a jury instruction that appropriately limts its
scope. The court will decide this issue in the context of resolving
ot her di sputes concerning the parties' proposed jury instructions.
However, any argunent that, even when limted by an appropriate
nexus requirenent, the factor that a victim was particularly
vul nerabl e because of old age and infirmty |lacks a "comobn-sense
core of meaning . . . that crimnal juries should be capable of
understanding,” is without nerit.

Sanpson next argues that the non-statutory aggravating factors
al I egi ng the carjacking of Gregory and five arnmed bank robberies are
not sufficiently relevant to the i ssue of whether he should live or
die to be adm ssible. The court has received a proffer fromthe
government detailing the evidence it intends to introduce to prove
t hese statutory aggravating factors. The defendant agrees that: (1)
t he governnment has enough reliable evidence to persuade a jury,
beyond a reasonable doubt, that Sanpson commtted the Gegory
carjacking and each of the five bank robberies; and (2) the jury
shoul d hear sone evi dence of these events in order to place evi dence
of other aggravating and mtigating factors in context. See June
11, 2003 Tr. at 106-09; Def.'s Mem Qpposing Utilization of Vt.
Carjacking & N. C. Bank Robberi es as Aggravating Factors at 2. Thus,
the remaining dispute is essentially whether the jurors should be

permtted to consider the Gegory carjacking and the five bank
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robberies as distinct aggravating factors.?°

The court is not now deciding these questions. Although the
governnent's proffer is conplete, no hearing has yet been held
concerning it. Moreover, the parties dispute whether certain
evi dence that the governnment seeks to introduce to prove the bank
robberies and Gegory carjacking is adm ssible under 18 U S. C
83593(c). The admssibility of the proffered evidence nay be
i nfl uenced by whet her the unadjudicated crines that the governnent
seeks to prove are to be presented as discrete, non-statutory
aggravating factors or nerely part of the background information
that the jury will hear.

More specifically, the court is concerned that the bank
robberies may | ack sufficient gravity to be deened relevant to the
i ssue of whether Sanpson should be executed for the nurders he
admts commtting. "As the Suprenme Court has held, aggravating

factors in death penalty cases nust be '"particularly relevant to the

sentencing decision,' not nerely relevant, in sone generalized
sense, to whether defendant m ght be considered a bad person.’
G eqq, 428 U S. at 192, 96 S.Ct. 2909 (enphasis added)." Glbert,
120 F. Supp. 2d at 150-51. Although the court has no doubt that the

bank robberies are serious crines, thereis a question as to whet her

2lnits Notice of Intent to Seek the Death Penalty, the
government all eges the Gregory carjacking as a single non-
statutory aggravating factor. The five bank robberies are
grouped toget her as one non-statutory aggravating factor that has
five parts.
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they "reasonably justify the inposition of a nore severe sentence
on t he defendant conpared to others found guilty of nurder." Zant,
462 U.S. at 877. A proper resolution of this issue wll be
facilitated by further argunment in the context of the actual
evi dence the governnent proposes to present.

The fol |l ow ng observations may be hel pful to that argunent. The
government contends that it should be permtted to present the bank
robberi es as i ndependent, non-statutory aggravating factors because
they are as serious or nore serious than the crinmes Congress
identified as statutory aggravating factors in 18 U. S. C. 83592. See
June 11, 2003 Tr. at 112-14. However, the statutory aggravating
factors set forth by Congress are limted to crines for which there
was a prior conviction. Al t hough, as explained earlier, the
gover nnment is not categorically prohibited from alleging
unadj udi cated crimnal conduct as a non-statutory aggravating
factor, unadjudicated crinmes are different from convictions in an
i nportant respect. For the purpose of determ ning an appropriate
sentence, the fact that a defendant has commtted crines in the past
may be relevant to establishing a propensity to commt crinmes and,
anong ot her things, future dangerousness. The fact that a def endant
was convicted of crimes in the past is relevant for an additional
reason. A prior sentence indicates that being caught and puni shed
previously was not sufficient to deter a defendant fromcommtting

anot her serious crinme. This failure to be rehabilitated or deterred
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by a prior conviction generally weighs in favor of the inposition
of a harsher sentence in a |ater case.

This distinction is recognized by the United States Sentencing
Guidelines. Crimnal conduct not resulting in a conviction does not
affect the calculation of a defendant's GQuideline range. See
US S G 84Al1.1. Mreover, in calculating a defendant's crim nal
history score, nore points are assessed for past offenses that
resulted in |l engthy sentences than for offenses for which a short
sentence or probation was i nposed. [ d. The maxi numpossi bl e sent ence
for a crime is not taken into account; only the sentence actually
i nposed determ nes the nunber of points assessed for a particular
conviction. 1d. Thus, a defendant's crimnal history score, and
therefore his crimnal history category and Guideline range, is
i ncreased when prior sentences failed to achieve a deterrent effect.

Anot her concern inplicated by including the bank robberi es and
carj acking as di stinct non-statutory aggravating factors is the risk
that jurors will inproperly assign extra weight to aggravating
factors because of sheer nunerosity. The Tenth Grcuit articul ated
a simlar concern about duplicative aggravating factors in United

States v. McCullah, 76 F.3d 1087, 1111-12 (10th G r. 1996), which

i nvol ved several aggravating factors which necessarily included
other factors. The court wote:
Such doubl e counting of aggravating factors, especially
under a weighing schenme, has a tendency to skew the

wei ghing process and creates the risk that the death
sentence will be inposed arbitrarily and thus,
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aggravating factors nmay vi ol ate the Constitution. Mdre specifically,

it

factors could be duplicative so as to render themconstitutionally
i nval id, nor have we passed on the ' doubl e counting' theory that the
Tenth G rcuit advanced in McCullah and the Fifth Circuit appears to

have foll owed here." Jones, 527 U S. at 398 (footnote omtted).

has stated that

unconstitutionally. C. Stringer v. Black, 503 U S. 222,
230-32, 112 S.C. 1130, 1137, 117 L.Ed.2d 367 (1992). As
the Supreme Court of Utah pointed out, when the sane
aggravating factor is counted twice, the "defendant is
essentially condemmed 'tw ce for the sane cul pable act,"'”
which is inherently unfair. Parsons v. Barnes, 871 P.2d
516, 529 (Utah) (quoting Cook v. State, 369 So.2d 1251,
1256 (Al a.1979)), cert. denied, --- US ----, 115 S. Ct.
431, 130 L.Ed.2d 344 (1994). While the federal statute at
issue is a weighing statute which allows the jury to
accord as much or as little weight to any particular
aggravating factor, the nere finding of an aggravating
factor cannot but inply a qualitative value to that
factor. Cf. Engberg v. Meyer, 820 P.2d 70, 89 (Wo.1991).
When t he sentencing body is asked to weigh a factor tw ce
in its decision, a reviewing court cannot "assunme it
woul d have made no difference if the thunb had been
renoved from death's side of the scale.” Stringer, 503
US at 232, 112 S.C. at 1137. In Stringer the Suprene
Court made it clear that:

Wen the weighing process itself has been
skewed, only constitutional harmnl ess-error
analysis or rewighing at the trial or
appel l ate |l evel suffices to guarantee that the
def endant received an individualized sentence.

Id. W hold that the use of duplicative aggravating
factors creates an wunconstitutional skewng of the
wei ghi ng process which necessitates a rewei ghing of the
aggravating and mtigating factors.

The Suprene Court has expressed doubt as to whet her duplicative
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Neverthel ess, this court nust assure that any aggravating
factor presented to the jury is relevant to its decision concerning
whet her Sanpson should |ive or die. Zant, 462 U. S. at 878-79; G eqq,
428 U. S. at 192; Glbert, 120 F. Supp. 2d at 150-51. If a nore
general factor, such as future dangerousness, is proven, it nmay be
i nproper for a jury to decide that Sanpson deserves to di e because
he commtted several bank robberies that were integral to its
assessnment of future dangerousness.

Next , Sanpson ar gues t hat t he aggravating factors
"' cont enpor aneous convictions for nore than one nurder' and the
murder of Robert Witney are alleged in a duplicative manner.'
Essentially, Sanpson asserts that:

Thi s conbi nati on of non-statutory aggravating factors is

duplicative in that the governnent has taken a conmon

core of factual circunstances and repeatedly reall eged

that core so that a set of common facts perforns doubl e-
and triple-duty in the weighing process. Thus, the

government will ask a jury to sentence M. Sanpson to
death for the nurder of M. Rizzo because, inter alia, he
also killed M. M oskey. The governnent will then ask

the jury to sentence M. Sanpson to death for killing M.
McCl oskey because, inter alia, he also killed M. Rizzo.
The circunstance of M. Witney s nurder then becones a
factor in the death sentencing equation for M. Rizzo' s
murder and, again, in the death sentencing equation for
M. MC oskey’s nurder.

Def.'s Brief at 89. Although Sanpson is correct that the jury m ght
consi der each of the three nurders in two different contexts, heis
i ncorrect when he asserts that this would be inproper.

There are two counts in the indictnent in this case. |If there

is a penalty phase, the jury will have to decide the appropriate
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sentence for each count of <conviction. In determning the
appropriate sentence for Count One, the jury wll consider the
charged crinme, the Mcd oskey carjacking, as well as other rel evant
i nformati on about the defendant. The other two nurders are rel evant
to determning the nost appropriate sentence for the MO oskey
carjacking. Wether they are nost appropriately presented to the
jury as individual non-statutory factors or grouped as a singl e non-
statutory factor, the additional nurders could tend to justify a
sentence of death for the McC oskey carjacking. In determning the
appropriate sentence for Count Two, the R zzo carjacking, the jury
must performa parallel analysis. "Double-counting occurs when one
aggravating circunstance for a crine found by the jury necessarily
subsunes anot her aggravator found by the jury for the sanme crine.”

Hale v. G bson, 227 F.3d 1298, 1325 (10th Cr. 2000). In this case,

there are two crinmes for which the defendant could receive the death
penalty. There is no doubl e-counting when the jury considers each
aggravating factor once for each crine.

Sanpson al so argues that the court should strike the non-
statutory, contenporaneous convictions for nore than one nurder
factor because it closely resenbles, but is not identical to, the
statutory aggravating factor of nultiple killings in a single
crimnal episode. See 18 U S. C 83592(c)(16). Sanpson asserts
that "[t] he governnent should not be permtted to take a statutory

aggravating factor, tinker slightly wwth its factual el enents, and
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give it re-birth as a non-statutory factor..." Def.'s Brief at 90.
This argunent is without nerit.

The governnment now acknow edges that the nultiple nurders did
not result froma single crimnal episode.? Therefore, there is not
a risk that the jury wll be considering duplicative factors
relating to the nultiple deaths. The fact that the nultiple nurders
do not constitute a statutory aggravating factor, however, does not
precl ude them from being presented as a non-statutory factor. One
of the reasons for permtting the governnent to all ege non-statutory
aggravating factors is to provide the flexibility needed to ensure
that the jury will be able to consider all information relevant to
whether a death sentence is justified. No statutory list of
aggravating factors could possibly enconpass every consideration
which is relevant to this decision. Consequently, the simlarity
between the alleged non-statutory aggravating factor and the
statutory aggravating factor in 18 U S. C. 83592(c)(16) is of no
consequence. The question the court nust answer i s whether the non-
statutory aggravating factor is rel evant to whet her a death sentence

is justified. In this case, it is.

2\When t he governnent obtai ned the Second Supersedi ng
Indictnent, it contained a special finding alleging the statutory
aggravating factor of multiple killings in a single crimnal
epi sode. However, when the governnent filed its Notice of Intent
to Seek the Death Penalty, it did not include this statutory
aggravating factor and instead put the defendant on notice of its
intent to prove the non-statutory aggravating factor at issue.
See also June 11, 2003 Tr. at 131.
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Sanpson's final argunent is that the non-statutory aggravating
factor alleging "future dangerousness” is unconstitutionally vague

and duplicative. This contention is not correct. See Tuil aepa, 512

U S at 973-74 (discussing vagueness anal ysi s).
More specifically, the governnent alleges that:

The defendant, Gary Lee Sanpson, is likely to commt
crimnal acts of violence in the future which would be a
continuing and serious threat to the lives and safety of
prison officials and inmates as denonstrated by his
hi story of prison m sconduct including, but not limted
to, escapes, attenpted escapes, verbal threats to harm
prison officials and i nmat es, and possessi on of dangerous
weapons.

Notice of Intent to Seek the Death Penalty, at 8-9. In Jurek, 428
U S at 272-75, the Suprenme Court considered a challenge to the
Texas death penalty schene. The Texas statute asked "the jury to
determ ne 'whether there is a probability that the defendant woul d
commt crimnal acts of violence that would constitute a continuing
threat to society' if he were not sentenced to death.” |[d. at 272
(quoting statutory question). The court wote concerning this that:
Focusing on [this] question . . ., the petitioner argues
that it is inpossible to predict future behavi or and t hat
the question is so vague as to be neaningless. It is, of
course, not easy to predict future behavior. The fact
that such a determination is difficult, however, does not
mean that it cannot be made. | ndeed, prediction of future
crimnal conduct is an essential elenment in many of the
decisions rendered throughout our crimnal justice
system
ld. at 274-75.
In this case, the governnment properly seeks to focus the jury's

i nqui ry on Sanpson's future dangerousness in prison. |f Sanpson is
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convicted of either charge in this case and not sentenced to death,
he will receive a life sentence. See U S S .G 82A1.1 A N1 ("The
Comm ssi on has concl uded that in the absence of capital punishnment
l[ife inprisonnment is the appropriate punishnent for preneditated
killing."); Def.'s Mot. to Wt hdraw Previously-Entered Pl ease of Not
Quilty and to Plead Guilty to Both Counts of the Indictnent at 7-8.
Consequently, any future dangerousness inquiry nust be limted to
consi deri ng Sanpson's potential dangerousness in prison. See, e.qd.,

Llera Plaza, 179 F. Supp. 2d at 487-88. Wth this focus, there

should be no risk that, as Sanpson argues, a jury "m ght concl ude
that anyone willing to take a life even once is always potentially
a future danger" and the factor will not serve a narrow ng function.
Def.'s Brief at 91.

"[L] ower courts have uniformy upheld future dangerousness as
a non-statutory aggravating factor in capital cases under the FDPA,
i ncl udi ng i nstances where such factor is supported by evidence of
low rehabilitative potential and |ack of renorse.” Bin Laden, 126
F. Supp. 2d at 303-04. The court is not now deciding whether the
government has sufficient reliable evidence to prove this factor or
whether it is unfairly duplicative of any other factor. It is not,

however, a factor that is unconstitutionally vague.
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X1l. ORDER

In view of the foregoing, it is hereby ORDERED t hat:

1. Def endant Gary Lee Sanpson's Mdtion to Dismss this case
(Docket No. 139) is DENI ED.

2. Sanpson's trial, which will be conducted consistent with
the rulings in this Mnorandum shall comence on Septenber 18,

2003.

/sl Mark L. WIf
UNI TED STATES DI STRI CT JUDGE
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